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5. There are four sub-classes represented by plain- 


£iffs. ALL of them involve foster families which have been 


together for more than one’ continuous year, and which are in 


jeopardy of being separated and the children moved elsewhere 


in violation of their rights to equal pr otection and due 
process of law, 2s ‘guaranteed by the Fourteenth Amendment. 

6. Plaintifé Madeline Smith represents the 
sub-class of foster parents who are under the supervision of 
authorized child-care agencies. “plaintifé 5 Ralp ph and Christiane 
Goldberg represent the sub-class of foster parents who are 
under the direct supervision of a public welfare district. 
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to due process and equal protection onthe law. in 
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remove foster children from the hemes of foster parents in 
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equal protection of the law as guaranteed by the Fourteenth 
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provide forums for foster parents to discuss common problems 


-with respect to their relationship with the public officials and 


child-care agency representatives under whose authorization they 


reecive foster children, and to gather and present ingeenacioe 
with regard to foster parents’ rights. ! 
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21. Defendant James P, O'Neill is Lxecutive Vixrcctor 
of Catholic Guardian Socicty of New York, a child-care agency 
authorized by the New York State Board of Social Welfare to 
provide services for children and ‘to. seccive children, for 
placement from the public welfare district adminis -or. Upon 
information and belicé, Catholic Guardian Society of New York 
receives over 90 percent. of its funding from the City of New 
York, de subject es stain ana city regulations and su 
and acts under color of state law. 
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-30. Upon information and belic£, Mrs. Dillon, an 
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O'Neill's, brought Mrs. Smith a letter dated March 29, 1974, 
a copy of which is annexed hereto as Exhibit A, notifying her 
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foster care program under the dixeet supervision of the Bureau 


of Child Welfare, in which Mr. 
foster parent are substantia ly reimbursed by the 
government as Aid to Families of Dependent Children. 
i é 

under Title IV-A of the Social Security 
Now York City Revised Procesture 

58, Subsequent to the filing Of this. action, 
Seconcant Dampson and his agents promulgated a document entitled 
“Human Resources mir 110! Ty temor Mm, Subject: 


Aaministrative Removal of : l Gated June 25, 1974, 


setting fort M J wL% é e removal of 


New York City foster children from +ost : certain 


circumstances. 


ertnne A RAM A 
CAUSLCS CE DpOTLC 


prcececurte 


arenis who are members 
2 without @ue process of law of the 
me and pring up children ana to enjoy th 
privileges long recognized as essential to the pursuit 
happiness and libert eieocneced LUNN ene Four tcantkh 
ARCHARCRE 


60. he notification proccdurs contained within 


« 
be 


to © uhove 


* . 


Goldberg and members of their class not to he deprived without 


due process of law of the fundame 
und bring up children and to enjoy t 
recognized as essential to the carat 
the Pourteenth 
G1. The plan and the attempts by 
‘Dumpson and EBeine to begin implementation of 
remove. Rafael Serrano m his home with Mr. 
the child is to be senneed, violates 
a Christiane Goldberg not be 
of law of the fundamental right to 
establish a home and bring up children and to enjoy those 
privileges long recogniz ; essential to the pursuit of 


happiness and liberty st Wit Fourteenth 


2 


S 353 
‘authorizes E lant O'Neil i gi wich ube 
authorization and encouragene 
and Dali, to remove Eric ah 


home and which authorizes 


yemove Rafael Serrano 


(tie Custody 
boaxdead out ; 
woreLcy 


e 


such 


nove 


ion Yat 


4% diceret 
home whe 


oe 


y int 


is 


fn 


agency |! 


carded,” 


| 


e placed or } 


9 


Cc 


} 
n 


ehnild from ¢ 


is unconst 


nd 


a 


sutionally vague 


34 
an he 


Oo 
Ae 
a 
a 
ie} 
43 
u 
ej 
ort 
3 
uy 


63. 


+ 


olation of the 


8. 2h va 


et standard 


S 


to enjoy 


nd 
G 


.ldren a 


ng up chi 


a3 


o establish a home, b 


pursuit of 


al to the 


3 


essent 


is 


a 


d 


Yeges long recognize 


those privi 


wncon 


s 


ye rig! 


lation of t) 


nm Vio 


‘ 


afael 


and Ra 


“yt 


y 
a 


a 
os 


Erl 


undamental r 


and Dan 


Pet 
pis 


to those 


children in 


“ne oAae 
CCeGss 


pe 


rioeen 


u 


1c Fo 


- } 


4 
Le 


varantee of 


g 


+ 
ae ] 
wos 


‘viecs 


2) 


ae me tee 


ra US Benes 


SLiG Ve 


ut 


p 


tod airs 


Beara eon ae 


are © 


3 


wo). 


1c 


Li 


cy pub 


4 


cil 
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ec of the Fourteenth 
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which these statutes are to be @usiied, an violation as the 
duc process rights of plaintiffs and members 
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Services waw § 383 
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of any state regulations settinc 


employees and agents of voluntary child-care agenci 


"act under color of state law but are not unger the control of 
public officials 
Danielle Gandy and 1 
class to equil protection of 
lew York Social Services Law 


Pe 


provides nt aggrieved by a Gecision to remove 


a foster chi rez me % the right to a 


Eric and Danielle Gandy and meimrer 
are foster parents and 
direct supervision of a voluntary 


protection of tha law in violation of 


qi. On its face, 18 rc 
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; violates the constitutional rights of plasnci (ls Madeline . 


smith and Eric and Danielle Gandy, ssa RaJph and Chrvetiane 
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Goldberg, and neers of their class not to be deprived of 


liberty or fund 


972 As applied) By defendants, 18 NYCRR 450. 44° 


| (b) and (c) insofar as it provides an administx rative daaeeeenec 


damental rights without duc process of law. - 
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prior to the removal of foster children from foster homes without, 
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| constitutionally adequate due process safeguards, violates.the 
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constitutiona il rights of plaintiffs an@ members of their class 
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450,14(¢) px ‘oyvide that a foster family acaricve: 


to yenove 


review 


removed fron the home. 


25. She absonce of 9 


torininacion ef pauyyscip.s 


Gore ImUEnt , {HyCLae Skee NACE MONS MEM ae SERS ae De tN x 


other recipients and 


while 


Riad to Families of Dependent Children are entitled to a fair 


. hearing prior to such a termination, under 18 NycRR 358.8, 


. 


violates the rights of plaintiff£ foster fanilies and foster 


children to equal protection of the law as guaranteed by the 


Fourteenth Amendment. ne a ; 
cae whe 


96. The absence of any hearing procedure which 


satisfies due process standards prior to the removal of foster 


children “rom hones in which they have lived for more than aes 


a year violates the rights of Eric and Daniclle Gandy and ae 


» 


evp 


' 

| . 

' Rafael Serrano and members of their class not to be subj 
to irreparable harm and denied liberty and fundamental rights 


without due process of law as guaranteed by the Fourteenth 


‘Amendment. - | 
: 77. The absence of any hearing procedure which | 


is prior te the removal of 


par 


{ 
children from homes in which they have lived fox more than a 


year violates the rights of Madeline Smith and Ralph and 
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jected) to irreparable harm and Gonied liberty and fundamental 


‘ rights without due process of law as guaranteed by the 


Fourteenth Amendment. 


lly pray that this 


WHEREFORE, plaintifis vespeetiu 


and Danielle Gandy from the home of Mrs. Madeline Smith; 


(b) Convene a three-judge court pursuant to 20 U.S.C. 


An 
6§ 2201 and 2204; . 
(c) Enter a declaratory judgment that New York 
! : Social Services Law § 303(2) is unconstitutional on its fac 
: se italia i 


and as applicd as a violation of the due process clause of the 


Fourteenth Amendment; 


(a) Enter a declaratory judgment that New York 


Law § 400 2s unconstitutional on its face and 


se TI . 


Social Services 


anna EE NE AI 
as applied as 2 yiolation of the due process and equal protection 
clauses of the nn shane Amendinent; 


(e), Enter a declaratory judgment that the practice 


of defendants Dumpson and Beine and their agents of failing to 


provide a due process hearing prior to the removal of ehijdren 


from foster homes in which they have lived continuously for 


children to due process and equal prot 


(£) Enter a declaratory judgment that 18 NYCRR 
—-. - - HASAN oc awse 


450.14 is unconstitutional on its face an@ as applied as @ 
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of the Fourteenth amen 
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ratory judspacnt chat the: New 


York: City oman Resourees Administration tnterneal procedure, fox 
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removing foster childrea fren 


on its face and as applicd as a violztion of the due process 


eclnuse of the Fourtecnc AACKHGUANE 


| violation of the due process clause 
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have lived continuously for a period of over one year pursuant 


to New York Social Services 363(2): 
(i) Preliminarily and permanently enjoin defer: 
from removing foster children from foster homes in which they 


have lived continuously for a period of over one year ursuant 
¥ } P 


tg 


to 18 NYCRR 450.14; 


(3) Preliminerily and permanently enjoin defencants 
from removing foster children from foster homes in which they 
have lived eentinuousl, for a period of over one year pursuant — 
‘tO Ene New, : . man Resources Administration intern 
procedure; 

and permanently enjoin defendants 
from removing foster enil from foster homes in which they 
have lived continuously for a period of over one year without 
pee one op 
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SOUTHERN DISTRICT OF NEW YORK Cae Heel ts 


en. 
ORGANIZATION OF FOSTER FAMILIES On 
FOR EQUALITY AND REFORM, et al., 


Plaintiffs, 


Se 
-- sous 


sae tae 
* 


ee 


oil Civ. 2010 
-against- 
Judge Robert L. Carter: 
JAMES DUMPSON, et al., 
ORDER 
_Defendants. 


This cause having come on to be heard on plaintiffs' 


~ tte 


motion pursuant to 28 U.S.C. §§ 2281 and 2284 for the convening 


of a three-judge court, plaintiffs’ motion to join parties ~ * 


|, pursuant to Fed. R. Civ. P. 21, plaintifis' motion 


| temporary restraining order pursuant to 28 U.8.C... 


‘ the motion of Naomi Rodriguez et al. to intervene 


eer 


action pursuant to Ped. R. Civ. P. 24(a) and (6), and saners 


having been submitted aaa a hearing having been held én ail 
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may vate 
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ert : 


; the motions listed above on August 5, 1974, before the Hon. 
Rohert L. Carter, it is 


ORDERED that plaintiffs' motion 


of a three-judge court pursuant to 28 U.S.C. §§ 2281' a: 
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be and hereby is grantéd, and it is further 
ORDERED that plaintiffs' motion to join 


and George Lhotan, and Cheryl, Patricia, Cv: ia and Cotnlecna 


ae et ee ee a a 


Wallace as parties plaintiff, and Joseph ia, Comaissioner 
1 of the Nassau County Department: oc 
. Shapiro, Executive Director 


a 


ee Nee, SET 


SIH 


ss eth ee 
+a 


Feros 
. 


| motion for a preliminary injunction, and it is further 


> 3 aa 
’ « gree gull 1 


Social Welfare, and Abe Lavine, Commissioner of the New York .) 


- 


ri 


5 a 


a nw 


State Department of Social Services as parties defendant be 


and hereby is granted, and further 


The court havang made a finding that .irreparable - 


injury will result to Cheryl, Patricia, Cynthia and Cathleen 
Wallace through the disruption in their lives caused by 


their removal from.the home of Dorothy and George Lhotan, and 
in order to maintain the status guo with regard to these 


children and their foster parents, it is further 


say 


pe 


3 


ORDERED that defendant Joseph D'Elia be restrained 


pursuant to 28 U.S.C. § 2284(3) from removing Cheryl, Patricia, *, 


x 


Cynthia and Cathleen Wallace from the home of Dorothy and 
George Lhotan or in any way interfering with or interrupting 
their stay with these fos 


the three-judge court, and a determination of plaintifis’ | 


eae 


eer 


ORDERED that the motion of Naomi Rodriguez, Rosa’ 
Diaz, Mary Robins and Dorothy Ne’.son Shabazz to intervene as 


defendants in this action pursuant to Fed. R. Civ. P. 24(a) 


and (b) is granted solely for the purposes of litigating the’ - 


o 


issues and causes of action contained in Plaintiffs’ Second . _ 


i Amended Complaint, and it is further 


ORDERED that the cross claims of Naomi Rodri uez, 


' Rosa Diaz, Mary Robins, and Dorothy Nelson Shabazz asserte: 


an@ the intervenor defendants' cross claims are disallowed. 
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United States District Judge 
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New York, New York 


Av essT 13,17? ¢ 


Dated: 
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POINT IV 


SINCE THE INTERESTS OF PLAINTIFF FOSTER 
AND PLAINTIFF FOSTER CHILD ARE vault 
CLASS FAILS TO MEET THE REQUIREMENT 

(a) (4) 


ind : @ 


FRCP 23 (a) (4) allows “one or more members of a class" 

"sue. or be sued as representative parties on behalf of 
ai) Only if. C4) the representative parties will fairly and 
adequately. protect the interests of the class." 

The Poster parent plainvitrs) in) this action purport 
represent both the sub- ses ber parents 
next friends of the foster children living 
‘the sub=classes of foster children. (Second Amended 


e 


complaint #7. ig 


- 4a 


ae a matter Of poltey, iC should not be presumed that 
any party to an action which purports to involve the 
interests: of a child as well’ as the interests of that’ party, , 
can alone be a fair and adequate representative of child in 
that action. The law presumes that a child*s perents are 


| generally best suited to represent and safeguard his 
y is B 


gnterests. That presumption, however, should not prevail,... 


once the child’s placement becomes the subject ofa 
between parents which they are unable to resolve 
resort to the court. ...That presumption should not prevail 


. i ‘si } +. ms ‘ 7 “sry 5 ree ae ore) 
«..When the state challenges the tness to remain parents 
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Its policies or evactider may conflict with those of the 
child...Even child care agencies which are delegated 
responsibility for safeguarding the welfare OF children 
often have conflicts of interests between their need to 
safecu agency policy and the needs of the s 
7eni10d to be placed. In none of these proceedings does 
anyone have a conflict-free interest in representing the 
Goldstein, Freud and Solnit, Beyond th | 
‘of the child pp. 65, 66, supra.’ 
See also Doe v Norton, 365 Supp. 65 (). Conn, 1972), 

n which unwed mothers sought tO represen 
‘unwed mothers of illegitimate children, allege 
Heo receive welfare benefits under the AFDC 


|Social Security Act of 1935 and their children. The court 


| : 
oe that since some of the interests urged by the mothers 
eee: with the interests of the children in several 

respects, they did not meet the adequacy of representation 


requirement of Rule 23 (a).(4). 


ation of a child's interests by another interested party is 


1 
{ 
| 
| If such a presumption as to the adequacy of represent- 
‘ 


tindividual child, it raises at least 


1 
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fin this case, where, 1f the purported 
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ek in the case of an individual action involving an 
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Pen are Classes at all, they contain ¢ehildren witrt 


(multiplicity of interests pome Of the children, for 
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ecceeate: may have established the firm ties with their 


foster parents which plaintiffs allege to be typical of 


{ 
Len purported class; some may be strongly attached to 


their own parents and suffer daily anxiety and grief at the 
leontinued Separation; some, attached to neither faster nor 
natural parents, may need quick transfer to a more suitable 
Le environment. The permutations of the children's 
emotiona i needs and legal interests are many. 

Plaintiff foster parents, on the other hand, have a 
‘Single interest, the retention of the foster children in 


hemes. iC 18 to this end that they are seeking the 


declaration of a new constitutional- right, and claiming the 


4 


procedural due process which defendant's alleged interference 
} . 

| 

Vv 
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mith that claimed right requires. 

| Common sense dictates, and authorities support 
seep that the interest of foster parents 

foster children in their homes is not always co-extensive 
With the interests of the children. Vit has long been 
recognized that applicants s seek foster parenthood at a time 
then Lhey feel some need which is not satisfied by their 


current Fenty mapey we Ser senab ieee UT ihe motivation may 
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i'be primarily an expres sGion of narcissistically oriented 

a 3 

ag which aes the applicants with a sense of emptiness 
ae 


iin which the need to receive heavily Outweiegns the Giving 
: 1 . 


wcapacities characteristic of maturity." Kleine & OVerstree 


~~ ¥* +4 eS 1 a‘ 
re of Children: Nurture and Treatment, Columbia 
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University Press, New York, London 1972, p.241..In sum, the 
right: claimed by foster-parent plaintiffs "to establish a 
home and bring up children," even assuming that it attaches 

.,e@ the contractual status of foster parent, is not necessarily 
eo-extensive with the undefined "fundamental rights and 
privileges long recognized as essential to the pursuit of 
happiness and liberty encompassed within the due process 
guarantee of the Fourteenti eitaent asserted by foster- 
children plaintiffs. : 

Where the purported representative of a class has 
interests which are not co-extensive and consistent with the 
members-of the class, and there is existing or potential 
conrlict of the purported representative's interests and 
those of the class, the requirement under Rule a3(a) that the 
representative "will fairly and adequately protect the 
interest of the class" is not met. (Free World Foreign 
Cars, Inc. v. Alia Romeo, 55 #.R.D. 26 (S.D.N.Y. 1972); 

Troup v McCart, 239 F.2d 289 (Sth Clix. 1956.) Thos the 
purported representation of the purported sub-classes of 
foster children by named foster parent plaintiffs does not 
satisfy Rule 23(4a) (4), and the motion for’ a class action 
should be dismissed as to the sub-clesses of foster children. 

However, the court may well feel that some represent- 
ation of children whose foster parents are plaintiffs in 
this action would be deSirable. In that event, the multi- 


plicity of their interests can best be represented by allow- 


34 a9 


ing defendant natural parents to amend their answer so that 
they are also express representatives of the children. Such 
a procedure will encourage the vigorous acvocacy of every 
facet of the children's complex interests, and will facil- 
Beate a final Ai ponktton which will do justice to their 


needs. 


In the alternative, if the children are to be represent- 


ed, the court may wish to appoint an independent law guard- 


ian for the purpose. Cf In re Gault, 387 US 2(L967) th 
individual actions in which a child Has an interest, such a 
procedure is recommended by several authorities. See, €.g., 
Goldstein, et al. supra, pp. 66-67. Ira Glasser, Executive 
Hivostor of the New York Civil Liberties Union also urges 
independent representation of the child qbacaee there is a 
conflict over its custody, *...for a very simple reason, and 
that is the interests of the parents are not the same as the 
; 
child's." (Glasser, "Who Speaks For Me?" The Right to 
Representation; Proceedings of the Naw York State Conterence 
on Children's Rights, 1974.) 

There is, however, an inherent difficulty in the 
representation of the children in a Civil action. Determining 
the interest of even a specific child in a specific situation 
depends at fous part on guesswork An adult client 
says what he wants; his attorney acts in an effort to achieve 


that desi 1a does not always know and cannot always 


articulate what he wants. His law guardian must decide, on 


the basis of several criteria, and that decision may be 


mistaken. In a case such as this, in which many children 


have many interests, the chance that a single representative 
a mistakenly pre-determine the children's interests is 
multiplied many times. For this reason, if the children 
are to appear in this suit, we suggest that a single law 
guardian for the childrens’ interests would be inferior to 
.the multiple representation argued for above. 

However, appointment ae a competent and knowledgeable 
jaw guardian would still be far more conducive to a 
realistic and unbiased determination of the justice of. the 
claims in this siut vis-a-vis the children than would be 
its present posture; the purported perweeen stink Of a 


widely varied class of children by unrelated adults who 


have their own, divergent, interests, at issue. 


UNITED STATES DISTRICT COURT 
CHAMBCRS OF 
JUDGE ROBERT L. CARTER 
UNITED STATES COURTHOUSE 
FOLEY SQUARE 
NEW YORK. N. Y. 10007 


October 29, 1974 


Marcia Robinson Lowry, Esq. 
S Union 


New York Civil Libertie 
84 Fifth Avenue 
New York, New York 1O00L1 


Marttie Louis Thompson, Esq. 

Community Action for Legal Services, Inc. 
335 Broadw ay 

New “ork, New York 10007 


Adrian Burke, Be 
Corporation Céunsel 
Minded oad Buildinc 
New York, New Yor} 


conn F. O'Shaughnes 

County Attorney of sau County 
Nassau County ous Building 
Wrst Street 

Mineola, New York PASO) 


TOuis 0. Detkhowitz, 
Two World Trade Center 
New York, New York 10049 


Re: Organization of Poster milies, et 
@l. Vv. James Dumpson, ec « -~74 Civ. 
2019 


Friday, Cctober 25, I met with counsel 
that it was my intention to appoint 
+. Buttenwieser as counsel for the children 
above entitled case, LI indicated we came to 
j because Of the possibility of a con- 
flict of interest between the foster parents and the 
children and therefore felt that independent counse! 
for the children was necessary. At that time counsel 


TO ALL COUNSEL 2 October 29, 1974 


for the plaintiff advised that the named minors in 
the case, or at least some of them, were not opposed 
to her representing them, and has submitted to me 

an affidavit by Chery! Wallace to that effect. #iIhis 
case, however, is being brought on behalf of a class 
and if may not be possible fcr any of the minors to 
waive the rights of the class they represent to have 
independent counsel. 


Counsel for the plaintiff also indicated 
during that conference that she would prefer to remain 
counsel for the children. I have studied the plain- 
tiffs’ pleadings and their thrust is essentially to 
protect the rights of the foster parents. Indeed, 
it was because of this posture of the pleadings that 
we felt it essential that the children have indepen- 
dent counsel. The tentative decision to appoint 
Miss Buttenwieser is now made final. Miss Buttenwieser 
has agreed to accept the assignment. I am asking all 
counsel to serve all papers filed on her at once: 


Helen L. Buttenwieser, Esq. 
§75 Madison Avenue 

New York, New York 10022 
Telephone: (212) 826-1600. 


Miss Buttenwieser will have until the close 
of the business day on November 22 to file any answer- 
ing papers that she deems necessary in the case. 


After consultation with Judge Lunbard and 


Judge Pollack, we will set a new date for the hearing 
and I will so advise you. 


Sincerely yours, 
<y we he LZ. 
Sythe f aor ters Le 
; . 
Cc: Honorable J. Edward Lumbard o 


Honorable Milton Pollack 
Helen L. Buttenwieser, Esq. 
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O'NSILL, individually 


Executive Director of 
GUARDIAN SOCIETY OF NEV 


Courtnouse, 


“noon ‘ 


an order, pursuant to Rule 17(c), Federal Rules of Civil 
Procedure, continuing eooneed a6 the Children's Rights Project 
of the New York Civil bihertses, onion (i.e., Marcia Robinson 
Lowry and Peter Bienstock, Esqs.) as counsel for the plaintifé 
foster children and ordering plaintiff foster parents to 
collectively secure substitute counsel, or, in the alternative, 
for an order, pursuant to Rule 17(c), Federal Rules of Civil 
Procedure, appointing br. Kenneth Clark as guardian’ad litem to 
the plaintiff foster children and deferring the question of 
substitution of equncer for plaintiffs until said guardian ad 
litem can make an independent evaluation and select counsel for 
the plaintiff foster children who will, in the judgment of the 
guardian ad litem, best put forth and protect the interests and 
rights of the plaintiff foster children, and it is further 
ORDERED that personal service of a true copy of this 
; e 

order, the annexed affidavits and accompanying Memorandum of Law 
on counsel for’ all parties on or before November le 1974, at 

Ja béter (with the exception of defendant D'Elia, 
Commissioner of the Nassau County Department of Social Services, 
who shall be served forthwith by mail), shall constitute due and 


sufficient service thereof. 


. 
s/ Lee 7 fi. ae 


United States District Jud 


Ld 
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Dated: New York, New york 
_November 7, 1974 


Issued at fe 00 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


reed 


ORGANIZATION OF FOSTER FAMILIES 
FOR EQUALITY AND REFORM, et al., 


ee 


Plaintiffs, : 74 civ. 2010 RLC ~ d 
. 
-against- 3 
JAMES DUMPSON, et al.;, : APFIDAVIT 


fencants. : 


STATE OF NEW YORK ) | 
: SS.: 
COUNTY OF NEW YORK } 


MARCIA ROBINSON LOWRY, being duly sworn, deposes and 


1. I aman attorney in the above-captioned action, and 


a 
' 
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' 
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Director of the Children's Rights Project of the New York Civil 


Liberties Union. : 


2. £ ‘*ixrst met Madeline Smith in May, 1974, when she 


came to my office with Eric and Danielle Gandy. She told me at 


that time that Catholic Guardian Society was planning to remove 


Eric and Denielle from her home immediately. 


3. £ told her I would only represent her if I 
‘determined that the children wanted to stay with her, and that 


their interests would be served by a full due process hearing 


prior xo the removal of the children from her home. I also told 


hor that, if at any time during the litigation, a conflict 


piel 


developed between her interests and these of the children, 


I would have to withdraw as her counsel end represent only 2 


=~ 
ore 


and that 


4. She told me that was acceptable to her, 


she was conc.rned about was having someone impartial cvaluace 


what was best tor the oneadeen,) She told me that an agency BH. 
i worker had ind’ to her that Eric and Daniejle might be 
' separated and tha’ Eric en be placed in some kind of 
th 


institution for retarded children. She told me not Eric was a 


little slow but that she didn't think he was retarded, and she 


thought it would destroy Eric to be separated trom his sister and ; ») 

i 

\ from her. : : Bo 
XY, 


5. I spoke privately to Eric and Danielle. Denielle, 


who is six, did not understand that there was anything seriou: 


going on but said that she liked living with her mother, which is 


what she calls Mrs. Smith. 


6. Eric, who is nine, told me that he iiea living 


his other mother. ‘ 


A 7. I told both of the children that I would agreé io 
be their lawyer. 

8. Subsequent to that interview, I asked a trained 
social worker with a master's degree in social work and 
experience working with faniiies to visit Mrs. Smith's home. I 
did so because Danielle end Eric are young children and i wanted 
to have a careful, ororeet ions evalustion o£ their home 


Situation. 


9. The social worker visited Mrs. Smith on several 


with Mrs. Smith because she wasn't “a mommy with a strz>” like 
| 
} 
| 


occasions, and spent a total of more than five nours with her. 


FO ae, AE cet te mm 


: x 


The social worker reported to me that Mrs. Smith was fully 
capable of caring for the children, and had a great affection for 
the children, which they reciprocated. 

10. Shortly after ihe filing of this lawsuit, I was H 
contacted by Ralph Goldberg. On May 14, 1974, he came to - | 
office with his wife, Christiane, and their foster child, ne 


Serrano, who is eleven. 


ll. I explained to Mr. and Mrs. Goldberg that my 
concern was Rafael's welfare, that I considered him my primary 
client, and thet if there were to be a conflict of interest at 
any point, I would represent Rafael and withdraw as their 
attorney. 

12. & spoke to Rafael privately about how he felt 
about living witn «ne Goldbergs, and how he felt about seeing his 
biological family. He told me he didn't mind seeing his sisters 
and brothers and his aunt, but he didn't want to visit his aunt 
if he was going to have to go live with her. 

13. I explained to him that I was willing to go into 
court for him and tell the court that he should have a right to 
express his views before anyone made a decision to have him live 
with his aunt, or leave the eer abers home. We talked about what 
going to court meant and Rafael said he wanted me to go to court 
for him. 

14, On July 3, 1974, Dorothy and George Lhotan and 
Cheryl, Patricia, Cynthia and Cathleen Wallace came to my office. 
Mr. an@ Mrs. Lhotan told me that they had received notification 


from the Nassau County Children's Bureau that all four giris 


were to be removed from their home on July 9, 1974. 


15. I spoke privately to the four girls about how 
they felt about leaving the Lhotan home. The girls are twelve, 
eleven, nine and eight years old. 

16. The girls told me that they were very happy being 
together and being with the Lhotans, and that if they were 
forced to leave the Lhotan home, they would run away from 
wherever they were. 

17. I asked the girls whether anyone from the Nassau 
County Children's Bureau had ever talked to them about where 
they wanted to live. They told me that no one had and that they 
thought that failure to even ask what their feelings were was 
not right. | 

18. I explained to them rene I was already in court 
asking that a hearing be required before children could be 


moved from a foster home, and that I was willing to represent 


them if they wanted me to. They said they did. 


19. I explained to Cheryl, who is the oldest cf the 
children, what an affidavit was and she dictated most of “er 
affidavit to my secretary. (See affidavit of Cheryl Wallace, 
sworn to on July 3, 1974, and previously filed in this action.) 

20. Subsequent to my discussion with the Wallace 
girls, I had them seen by a psychiatrist, Dr. Marie Friedman. 
On the basis of her examination, Dr. Friedman told me that the 
girls were all of above-average intelligence, were fully aware 
of what was happening with regard to their possible removal from 
the Lhotan home, and were very sues eee they wanted to stay 
together and in the L n home. 


21: Al} of the adult clien in this case hed becn 


advised by me on several occasions (sec affidavits annexed hereto 25 


th ay 


tB) thac if che court simouid ever find that my represencatioi 


4 


a 


of both foster parents and foster children presented a possible 
contlict, I would withdraw as attorney for the foster parents. 
They all agreed with that condition of my Peeper nebin: 

22. 2 had already spoken to the foster parents 
specifically with regard to this issue prior to the time the 
question of separate representation was raised before Judge 
Carter on August 5, 1974, by Elliot Hoffman, the attorney for the 
New york City defendants. 

23. When Judge Carter indicated that he thought the 
issue went to .1d should be considered along with the merits of 
plaintiffs' claims, and Mr. Hoffman indicated that he might make 
a motion with regard to the question, I decided to postpone any 
action with regard to wit! ?rawal and substitution of counsel 
until it became appropri- 

24. My “udy of the Canons of Ethics indicates that an 
attorney may represent multiple parties so leng as there is no 
conflict of interests,-and that at the point that a conflict 
arises the attorney must withdraw so as to represent only those 


parties whose interests do not conflict. 


25. My representation of the foster parents and the 


foster children together was initially based on my professional 


evaluation of the issues and my conclusion that no conflict of 
interest 

26. As I stated to the court at the conference in 
chambers on October 25, 1974, I am willing to withdraw from my 
representation of the foster parents and represent only the 


foster children. 


27. The court, in its letter dated October 29, 

‘has disqualified me as attorney for the seven children I 
represent. 

28. The removal of an attorney over his or her 
objection is usually done only after a finding of gross 
incompetence or a violation of the Canons of the Code of 
professional Responsibility. To my knowledge, no examination or 
hearing has been held with regard to this issue, and no such 
finding has been made against me. 

29. Furthermore, the court has appointed new counsel 
for these children without consulting with these children, their 
next friends or their present counsel, and without a full 
inquiry with regard wt) whether the substituted counsel, Helen 
Buttenwieser, herself has any conflict of interest or appearance 
of conflict of interest with regard to the case. 

BO), heme) at is’ my duty to call to the court's 


attention the fact that, upon information and belief, Ms. 


Buttenwieser regularly represents or has represented at least io 


major child-care agency, the Jewish Child care Association. 

31. Since the thrust of the present litigation is to 
assert foster children's rights to due process review of the 
presently unquestioned discretion of the very voluntary ehild- 
care agencies which Ms. Buttenwieser represents, Ms. Buttenwiese 
appears to have a conflict of interest with regard to 
representing foster children pce shine adversary interests 
these agencies. Furthermore, in telephone 
Ms. Buttenwieser after the case was filed, Hs. 
indicated to me that she doubted whether such litigation was’ 


; necessary. 


32. Upon information and belief, Ms. Buttcnwicser has 
stated that she was skeptical as to whether the present 
litigation would further children's rights and indicated that she 
felt that the due process rights of children were adequately 
protected by existing state laws and procedures. 

43. Y£ the court is concerned about the competence at 
these children to choose their own counsel, particularly in view 
of the fact that they may be representing a class, it would seem 
appropriate to appoint a guardian ad litem who coulda stand 
between the children and any attorney to see that the children's 
interests were being independently represented. your deponent 
urges that this court appoint Dr. Kenneth Clark as guardian ad 
Jitem.. After discussing this case with the named plaintiff 
foster children, Dr. Clark has expressed willingness to assume 
that role (see affidavit of ag Kenneth Clark attached hereto). 

34. The New York Civil Liberties Union initially 

. 
approached Dr. Clark concerning assuming the role of court- 
appointed guardian ad litem. However, your deponent believes 
that Dr. Clark is: a person uniquely qualified to make a truly 


independent judgment concerning the question of counsel to best 


represent the plaintiff foster children, and is completely willin 


to abide by any decision Dr. Clark, as guardian, would make. 


35. The appointment of any other lawyer, in place OL 


the lawyer originally representing the children, will not satisfy | 


the guestion of whether the children are competent to decide by 


whom they should be represented, if the court is concerned about 


36. Therefore, your deponent respectfully urges this 
court to continue me and the Children's Rights Project as 
counsel to the plaintiff foster children, and to order plaintifé 
foster parents to obtain independent counsel, or, in the 
alternative, to appoint Dr. Kenneth Clarn as guardian ad litem 
to the plaintiff foster children, with authority to select 
counsel for the children and generally to monitor the conduct of 
the litigation to protect the interests and put forth the 
claims of the foster children and the class they represent. 

37. This application is brought on by Order to Show 


Cause because the matter it raises affects the daily conduct of 


the litigation and must be resolved expeditiously so that the 


litigation may go forward. 


Ne BL. 
Le Le a. / fradh Nem Se cas 


‘Marcia Robinson Lowry | 


4 
Sworn: to before me this 


6th day of November, 1974. 


oe Fi Seek 


Notary Public 
PZLTER SIENSTOCK 
stary © of teow York 
No. 24-4525325 
Cuauhied in Kings 2 tty 
Commissicn Expires bo ws ow, 76 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ORGANIZATION OF FOSTER FAMILIES 
FOR EQUALITY AND REFORM. et al., 
Plaintiffs, 
Civ. 2010 RLC 
-against- 


JAMES DUMPSON, et al., AFFIDAVIT 


Defendants. 


STATc& OF NEW YORK 


COUNTY OF NEW YORK 


) 
¢  ss.: 
) 


DR. KENNETH CLARK, i worn, deposes and says: 

1. I ama professor of psychoiogy at City College of 
the City University of New york, and for 20 years I was also 
Research Director at the Northside Center for Child Development. 

2. I am the president of the Metropolitan Applied 
Research Center, and former president of the American 
Psychological Association. 

3. I have written several books concerning the preb 
of ghetto children ane their families, including Dark Ghetto 
youth in the Ghetto: A Study in the Consequences of Powerles 

4. I am willing to undertake the responsibility of 
appearing as guardian ad litem for the children in this action. 

5... Based on my experience as a psychologist and in 
studying the problems of ghetto youth, it is my professional 
Opinion that the right to cae control over his or her own life 
is crucial to the development of children an 
must include the ability of the child to Fave his or her views 


. 


independently expressed and considered. 


6. On Novenber 4, I spoke privately to all the 


children named as plaintiffs in:the above-captioned action. Each ry 


of them expressed to me a desire to have some role in any decision 


, which would involve any change in their placement ir foster care. 


I described my role to them as that of a friend who would speak 


role. 


| 


onc w ho ait 


} | 
. ‘ 
| for them among other adults and they agreed to have me play that | 
i 
| 7. %In assuming the responsibility as guardian ad litem 


for these children, and for the class of children they may 


represent if a class action is determined, I am willing to make 


an independent evaluation of which attorney can best represent 


the interests of these individual children and the members of 


their class, free from any conflicts of interest, and to monitor 


the representation of the children's interests as the Litigation 


| | 
| 

\ proceeds. a | 
: 


8. Although I have been contacted by the New York 


+ 


——— | 


Civil Liberties Union with regard to this application for an 


appointment as guardian ad litem, I have agreed to assume this 


role with the understanding that my decisions as guardian ad 


litem will be made independently based on the interests of the 


children involved in this lawsuit. I have made no commitment to 


the Civil Libexties Union other than to interview the children, | 
' 
' 


do my best to @etermine what interests they wish to express, and 


then, as guardian ad litem, do everything necessary to see that 


these interests are represented effectively to the court threugh- 


gy, In my judgment, the best way to assure that the 


interests of the class of children are independently presented to 


the court is to have an independent adult guardian ad litem to 
intervene between the class and any lawyer representing it, and 
to have the power to hire and fire any particular lawyei:, and to 


discuss with the lawyer issues arising as the litigation procceds. 


Dr. Kenneth Clark 


Sworn to before me this 
4 day of November, 1974. 


[2 ees Aekt_ 


Notary Public 


BIESNSTOCK 


Qu in Kings County ee 
Comautacn Cages Marca SU, 197% 


eee il 
eg Gk ee 
aw York Civil Liberties Union, 84 Fifth Avenue, New York, N.Y. 1C011. Telephone (212) 924-7800 


lildren’s Rights Project 
arcia Robinson Low.ty, Project Director 


ster Bienstock, Staff Counsel Paul G. Chevigny, Counsel 


October 29, 1974 


Honorable Robert L. Carter 
United States District Court 
Southern District cf New york 
united states Courthouse 
Foley Square 

New york, New York 10007 


.R., et al., v. QDumpson, et al. 


pear Judge Carter: 


I am.writing to the court in res 
indicatica at our conference on October 25 that the court 
intended to appoint sepa e outside ccuhsel ‘ plaintif£s 
foster children in 0 : ony As the attorney for 
the foster children, =o} £ moc nucusly to this action, 
and respectfully urge the court to consider the matter further. 


If the court decides that separat epresentation 
for the foster parents an@ the foster chi x js appropriate, 
I am willing to withdraw as the attorney 
parents and serve only as attorney for 
I discussed this issue with all of the 
plaintiZfs in Auyust, an 
action become appropriate. 
forward with the actual substitution is that when 
was raised orally before th 2 on August 5 by =1 
Hoffman, attorney for.the city defen uxt 
that the question was one going to the subst 
claims, and should only be considered at 
plaintiffs’ substantive claims were litiga 


re wm ct 


The New York State branch of the Americen Civii Liberties Urian 


Yonorable Robert L. Carter 
October 29, 1974 : ‘ 
Page Two . 


: If the court now finds it advisable that plaintiff 
foster parents and plaintiff foster children be separately 
represented, however, I respectfully suggest that proper 
procedure requires that counsel and clients be given an 
opportunity to resolve the issue of representation. It is 
my understanding that when the possibility of conflict arises 
with regard to parties jointly represented by the same 
counsel, it is appropriate for the issue to be presented to 
counsel so that counsel can discuss it with his or her clients 
and a mutual decision be reached. The removal of counsel from 
representation of particular clients by the court over counsel's 
objection is a step usually taken only after a finding that 
counsel is incompetent or that his or her representation would 
otherwise jeopardize the party. The court's termination of my 
representation of some of my clients raises serious questions 
with regard to the right to representation. The court! 
proposed appointment of separate counsel for these children, in 
the absence of consultation with either the children themselves, 
their attorney, or their next friends in this action fails to 
afford these children their right to meaningful, independent 
representation with regard to the issues Yaisecd in the present 
case. In ad@ition, such an appointment in the absence of any 
euch consultation does not fully resolve tne question of 
whether the newly-appointed attorney may have any conflicting 
interests. 


I undertcok representation of both foster parents 
ana foster children in this action fully aware that the Canons 
of Ethics permit representation of co-Plaintiffs in instances 
in which the interests being represented do not conflict. 

Thus in the proceeding before this court, plaintiffs are 
asserting cnly the constitutional right to a hearing, an 
a ruling on who should prevail at a particular hearing 
a specific factual situation. Both foster parent plai 
and foster chiléren plaintiffs argue that thi in 

provided, as a matter of constitutional Fight ff chis right 
is established and heari = ticular 
foster children and foste 
particular instances. 


e 
Parents may wel 


Honorable Robert L. Carter 
October 29, 1974 
Page Three 


However, I explained to the foster parent plaintiffs 
9 “before I undertook their representation that should any 
conflict present itself in the present litigation, or should 
e the court deem that such a conflict was possible, I would 
j withdraw as counsel for the foster parents and continue to 
represent the children. If the court denies this option to me, 
; I would have to seriously question whether I could in good 
i conscience and consistent with my ethical responsibilities and 
i the goals of the Children's Rights Project continue to 
r represent solely the interests of foster parents in litigation 
in which the children are being represented by other counsel. 


The affidavits of the named foster parent plaintiffs 

setting forth their understanding of the terms of my 

representation are attached. Attached also is the affidavit 

of Cheryl Wallace, the oldest of the foster child plaintiffs. 
| - J respectfully urge the court to reconsider with regard to the a 
appointment of separate counsel for plaintiff foster children, 
and to instead give plaintiffs' c unsel the opportunity to 
withdraw as counsel for the plaintiff fester parents only. 


very truly yours, 


i { 
: \ io Me fi 
' oD : ! v|. roe 
; : : PR Ne GS eres Ds ni My —_— 


Marcia Robinson Lowry 

Director 

Children's Rights Project 

New york Civil Liberties Union 


ee: All Counsel 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ee i 


ORGANIZATION OF FOSTER F/ MILIES 
FOR EQUALITY AND REFORM, et al., 


eo 


Plaintiffs, 


ee 


74 Civ. 2010 RLC 
-against- 


AFFIDAVIT 
JAMES DUMPSON, et al., ‘ 


Defendants. 


STATE OF NEW YORK ) 
*) (SS. 

COUNTY OF NASSAU ) 

CHERYL WALLACE, being duly sworn, deposes and says; 

1. I am twelve years old. I understand that I have 
sworn to tell the truth and I understand what that means. 

2. My sisters and I have talked with Mercia 

* 

Robinson Lowry about being our lawyer and about how we feel about | 


‘the possibility of having to leave Mr. and Mrs. Lhotan's home. 


3. She explained to us that she was going to argue ina 


wiurght before we could be taken from our foster parents' home. 


| 

| 

court that we had a right to a review and to present what we H 
1 

3. I understcnd what having a lawyer means. I | 


understand that it means that Ms. Lowry will present my viewpoint ‘ 
5 ' 


to the court, and the viewpoint of my sisters. 


| : 


4. I want Ms. Lowry to continue bein 


<meta ee ee A AA 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTs1LCT OF NEW YORK 


--—- = » ec ee) ae ee me eee ee ae oe we ee me OR 


—ae 


ORGANIZATION OF FOSTER FAMILIES : noe 
FOR EQUALITY AND REFORM, et al., 


Plaintiffs. 

‘ : : 74 Civ. 2010 RLC 

~against- 

> AFFIDAVIT 
JANES DUMPSON, et al., : 


pefendants. : 


STATE OF NEW YORK ) 
3 $S.: 
COUNTY OF NASSAU ) 


eo 
Bb 
ny 
“1 
ta 


DOROTHY LHOTAN, being duly sworn, deveses anc 


ee oe ee 
% 
nena nance ence aaa = memmmmeneee ee 
: ‘ (ant 


and GEORGE LHOTAN, being duly sworn, deposes and says: 
1. We are plaintiffs in the above-captioned ac’ion. 


2. we ace also ne>- friends for our foster children, 


e 


Chery), Patricia, Cathleen and Cynthia Wallace, in the above- 
‘captioned action. 

3 Cheryl is twelve years old, Patricia is eleven 
years old, Cathleen is nine years old, and Cynthia is eight years 
old. 


4. when we first contacted Marcia Rebinson Lowry and 


discussed our situation with her, she told us that her primary 


concern was to represent the children’s interests, and that she 


would only represent us insofar as our interests did not conflict 


se i ‘ = re " ¥ co OS ee 
with the children's. We told her that we would be very satiscicc 
with that, because we Feit that the chiléren were quite capshic 

i ; 4 : 7 ~  ereys t Se ex 
of expressing their own viewpoints if only someone wouie. Bast 


to them. : 
i 
H 


ay , . 


ge S$. On our first visit “1th Ms. Lowry, we brought 
Cheryl, .Patricia, ee and Cynthia with us. The children 
spoke to Ms. Lowry eut of our presence. 
6. The children understand a great deal and they all 
know that Ms. Lowry is their lawyer and is representing them in 
court. 
ie In cua: Ms. Lowry contacted us and told us that 
she was considering pepemsentind only the children in the 
above-captioned action. She told us that if she did so, we would 
have to be separately represented by another lawyer. 
8. We told her at that time that we would agree to her 
withdrawing as our lawyer and representing only Theryl, Patricia, 
Cynthia and Cathleen in this comgieene 
9. We agree to have Ms. Lowry withdraw as our attorney 
: 


and to have another lawyer substituted to represent us. 


10. As next friend of Cheryl, Patricia, Cathleen and 


Cynthia, we do not agree that any other lawyer be appointed to 


represent them, and wish to have Marcia Robinson Lowry continue 


¢ 


ll. We are fully aware that this means that Ms. Lowry 


is obligated to represent only the children’s interests and not 


Sworn to befere me this . 
“4 1; “ a . ~ 
‘day of Oct Lo? 
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NITED STATES DiSTRICT COURT 
SOUTHERN DIS'RR1CT OF NEW YORK 


ORGANIZATION CF FOSTER FAMILIES 
FOR EQUALITY AND REFORM, ct al., 


Plaintiffs, 
74 Civ. 
-against- 
AFFIDAVIT 
JAMES DUMPSON, et al., 


Defendants. 


STATE OF NEW YORK 


) 
) 


COUNTY OF QUEENS 
MADELINE SMITH, being duly sworn, deposes and says: 
‘Ll. Zama plaintiff in the above-captioned action. 


2. Iam also next friend for Danielle and Eric Gandy 


in the above-captioned action. They have lived in my Rome fox 


s 
of to etowr od 


over four years. 

3. when I first contacted Marcia Robinson Lowry and 
discussed with her the fact that Eric and Danielle Gandy were in 
jeopardy of being removed from my home, she told me that her 
primary concern was to veukeadek the children and that she would 


only represent me insofar as my interests did not conflice with 


s. Lowry contacted me and told me that 
she was considering representing only the children in the 
above-captioned action ard that ij ne did so, I would have a 

I told 


lawyer and 


5. I agree to have her withdraw as my attorncy and 
to have another attorney substituted. 

6. As next friend of Eric and Daniclle Gandy, I do | 
agree that any other lawyer be appointed to represent them, and | 
wish to have Marcia Robinson Lowry continue as thcir lawyer. 

7. i understand that this mezns that Ms. Lowry is 


obligated to represent only Eric and Darielle's interests, and 


not my own. 


cee, a. 
, fle hee ee ae 
Madeline Smith 
Sworn to before me ‘his 
28th day of October, 1974. 
a. 


Notary..Pub 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ORGANIZATION OF FOSTER FAMILIES 
FOR EQUALITY AND REFORM, et al., 


Plaintiffs, 


74 Civ. 2010 RLC 


AFFIDAVIT 


oe 


JAMES DUMPSON, et al., 


| . pefendants. 

j coal edi on hh unlit ira Tae ibm HM es 
: 

! STATE OF NEW YORK 


ee 


! 
| ~against- 
! 
| 
| 


on 


) 
$ S$S.3 
COUNTY OF KINGS ) 


CHRISTIANE GOLDBERG, being duly sworn, deposes and says: 
1. I ama plaintiff in this action along with my 
husband, Ralph Goldberg. on 


2. We are also next friends of cur foster child, 


‘ 3. Rafael Serrano is eleven years old and has lived 


in our home for five years. 


' Rafael Serrano, in the above-captioned action. 
Robinson Lowry and discussed Rafael's situation Wier) Rei. Sno 
| 


4. When my husband and I first contacted Marcia 


interests, and that she would only represent my husband and me 


told us that her primary concern was to represent Rafael's | 
insofar as our interests did not conflict with Rafacl's. | 
3 . . : : ' 
5. On my husband's and my first visit with Ms. Lowry, | 
we brought Rafael with us. He spoke to Ms. Lowry out Of our 
: | 
presence. 
6. Rafael dces not have a sophisticated understanding | 

‘ 


of the legal process but knows that Ms. Lowry is his lawyer and 


that she is representing him in court. 


E 
pe 


7. In August, Ms. Lowry contacted my husband and nc 
and told us that she was considering representing only the 
children in the above-captioned action. She tosis vs that if she 
did so, my husband and I would have to be separately represented 


by another lawyer. 


8. My husband and I told her at that time that we would 


agree to her withdrawing as our lawyer and representing only 


Rafael Serrano and the other children involved in this litigation.| 


9.° My husband and I agree to have Ms. Lowry withdraw 
as our attorney and to have another lawyer substituted to 
represent us 

10. As next friend of Rafael Serrano, we do not agree 
that any other lawyer be appointed to represent him, and wish to 
have Marcia Robinson Lowry continue as his lawyer. We are fully 
aware that this means that Ms. Lowry i's obligated to represent 
hues Rafael's interests and not ours. 

11.’ I have discussed the contents of this affidavit 
with my husband, Ralph Goldberg, and he agrees with everything I 


have stated. 


Ch rte 
Kol Ree = PACA rh 


Christiane Goldberg 


Sworn to before me this 
28th day of October, 1974. 
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UNITED STATES DISTRICT COURT 
CHAMBERS OF 
JUDGE ROBERT L. CARTER 
UNITED STATES COURTHOUSE 
Foley SQuare 
NEW YORK, N. Y. 10007 


October 29, 1974 


Marcia Robinson Lowry, Esq./ 
New York Civil Liberties Union 
84 Fifth Avenue 

New York, New York 10011 


Marttie Louis Thompson, Esq. 

Comaunity Action for Legal Services, Inc. 
335 Broadway 

New York, New York 10007 


Adrian Burke, Esq. 
Corporation Counsel 
Municipal Building 

New York, ‘New York 10007 


John: F. O'Shaughnessy, Esq. 
County Attorney of Nassau County 
Nassau County Executive Building 
West Street 

Mineola, New York 11501 


Louis J. Lefkowitz, Esa. 
Two World Trade Center 
New York, New York 10049 


Re: Organization of Foster Families, et 
al. v. James Dumpson, et al. -74 Civ. 
. 2010 


Gentlemen: 


On Friday, October 25, I met with counsel 
and indicated that it was my intention to appoint 
Miss Helen L. Buttenwieser as counsel for the children 
in the above entitled case. I indicated we came to 
that conclusion because of the vossibility of a con- 
flict of interest between the foster parents and the 
children and therefore felt that independent counsel 
for the children was necessary. At that time counsel 
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SNITED STATES ISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


s 
cease ne rn ne ne 


a selearieabea ietnaanannenmeneareneranaaaenuansnlemen Sehr aG 


if ‘ OPGANIZATION OF FODTER FAMILIES FOR 
EQUALITY AND REFORM; a anenine SMITH, on 
her own behalf end * next friend of 
DANIELLE and ERIC .MDY; and RALPH and : 
CHRISTIANE GOLDBERG, On their own behalf 

and as next friend of RAFAEL SERRANO, on a 
pehalf cf themselves and all others 


similarly situated, : 3 
} i Plaintiffs, : 74 Civ. 2010 RIC 
i i, Le 
‘ -against- : : 
H “ ANSWER ; 
ON, in eaplggonsase| and as $ i 


s 

tor of the NEW YORK City £0: , 
ADAINISTPATION: ELIZABETH : | 
ividually and as Director of ' 
PK CITY BUREAU OF CHILD WELFARE, 3 
ing Assistant Reainiserator or - ; 


: the NEW Y 

i and as Ac 
NEW YORK CITY SPECIAL SERVICE FOR 
CHILDREN; ADOLIN DALL, a eats and 


| 
] 
* as Director of tre DIVISICN OF INTER- 
| 
| 
| 
| 
1 
{ 
| 


LGENCE RELATIONSHIOS OF CEE BURELU OF 
CHILD WE & 

individually and as BY vecutive Director 
of CATHOLIC GUARDIAN SOCIETY OF NEW YORK, : 


>. O'NEILI 


or 


- Ts aide g 


Defendants. 2 


ee re en nena manana : 


The children DANIELLE and ERIC GANDY, and RAFAEL 
SERRANO, and all other children simila rly situated, py their 


attorney HELEN L. BUTTEMTIESER, for their answer to the second 


amenied complaint herein: 


: of 


2. tacks knowledge or information sufficient to form 


a belief as to the truth of the allegations of paragraphs 6, /, 8, 


32,13, 14, 15, 16, 17 19, 5G, 21; 22; 23, 240 232 205 Zits 20, 
29, 30, 31+ 32, 337 34. 33 36, 37, 39, 40, 41, 42, 43, 44, 45, 
46, 47, 48, 49, 50, 51, 52, 53, 54, 57 and 58 of the second 
amended complaint. : 


3. Lacks information sufficient to form a belief as 


to the allegations of paragraph 38 of the second amended complaint 


except admits that the Catholic Guardian Society of New York is 
a child-care agency author’ zed, approved and regulated by the 


State of New York and supervised by state and city officials. 


FOR A SECOND DEFENSE 


. 4 The Court lacks jurisdiction of the subject matter. 


FOR _A THIRD DEFENSE 


5. The second amended complaint fails to state a 


claim upon which relief can be granted. 


FOR A FOURTH DEFENSE 


6. The Plaintiffs have neither legal capacity nor 
standing to maintain this action, in that the rights sought to 
be protected are those belonging to the children and not to the 


Plaintiffs. 


FOR A FIFTH DEFENSE 


7. Deny that the persons whom the Plaintiffs purport 


to represent as a class are properly and fairly represented 


8. The interests of the children whon Plaintiffis 
purport to represent, would be vitally and adversely affected 


by the granting of the relief prayed for in the second amenced 


complaint. 


i | 
h : FOR A SIXTH DEFENSE 


i : : 
| tive remedies. 


ii WHEREFORE, it is respectfully prayed that judgment be 


i entered dismissing the second amended complaint and granting 


i 

h i 
i such other relief as to the Court seems just and proper. 
i 

! 


Dated: New York, New York 
November 8, 1974 


cee Een 


ane : i ‘ 
i ! . HELEN L. EUTTEMIIESER 
i ue _. Attorney for the children, 
| a Daniell and Eric Gandy and 
| ; ; Rafael Serrano, ard all ocher 
| children similarly situated 
| * : Office and P.O. Address 
| . ah 575 Madison Avenue 
: : New-York, New York 10022 


I 9. Plaintiffs have failed to exhaust tineir administra- 
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SOUTHERN DISTRICT OF NEW YORK 


ORGANIZATION OF FOSTER FAMILIES FOR 
EQUALITY AND REFORM; MADELINE SMITH, on 
her own behalf and as next friend of 
DANIELLE and ERIC GANDY; and RALPH and 
CHRISTIANE GOLDBERG, on their own benalé 
and as next friend of PAFAEL SERRANO, on 
behalf of themselves and all others 
similarly situated, 
2010 RIC 
Plaintiffs, 


~- against - 


JAMES DUMPSON, individually and as 
Administrator of the NEW YORK CITY 

HUMAN RESOURCES ADMINISTRATION; 

ELIZABETH BEINE, individually and as 
Director of the NEW YORK CITY BUREAU APFIDAVIT 
OF CHILD WELFAKE, and as Acting Assistant 
Administrator of NEW YORK CITY SPECIAL 
SERVICES FOR CHILDREN; ADOLIN DALL, 
individually and as Director of the 
DIVISION OF INTER-AGENCY RELATIONSHIPS 
OF THE BUREAU OF CHILD WELFARE; and 
JAMES P. O'NEILL, individually and as 
Executive Director of CATHOLIC GUARDIZA 


SOCIETY OF NEW YORK, 


Defendants. 


HELEN L. BUTTENWIESER, being duly sworn, deposes and 

1. I appear in this proceeding at the request of the 
Court to provide separate representation for the children, as 

in this proceeding. 

2. Imake this affidavit in response to a motion to pre- 
vent my appointment as counsel for che said children. 

3. The motion is based on three grounds: (1) that since 
there is no conflict of interest between the class of adults 


named as Plaintiffs and the class of chiléren named as Flain- 


tiffs, Plaintiffs' attorneys should be permitted to repre t 


both the children and their foster parents; (2) that the child- 
ren have requested the attorney making this motion to represent 
i i them; and (3) that I should be prevented from representing the 
children because it is alleged that I have a conflict of inte- 


rest. 


+ ent that procedures sought by foster families might well deprive 
the foster children of their right to a speedy determination as 


| 4. The first ground is not very sound, since it is appar- 
| 
to their welfare. 

5. The second ground - that the children have made their 
! 

own choice - is equally untenable, since it is based on an 


election by children who cannot comprehend the issues involved. 


Danielle Gandy is six years old and Eric Gandy, nine years, is 


retarded, or at best "slow". None of the children had any 
alternative but to say "yes". 
6. The third ground is based on allegation that I have a 


conflict of interest, arising from the fact that my everyday 


activity consists of bringing or defending proceedings on behalf 
of children whose rights conflict with the rights of adults 
' seeking their custody. I see no conflict between this activity 
and the role which the Court has requested me to assume, any 
more than I see a conflict between the present role of Marcia 
Lowry and the role as MFY attorney which she previously held 
and which required her to protect the rights of the children's 
natural parents while I sought to have those same children 
remain permanently with their foster parents. 

7. The only agencies involved in this proceeding are 
public agencies naving administrative duties. ‘The voluntary 
agencies who retain me to represent children in litigation 


involving, in some cases, the children's own parents, and in 


a 7s. 
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some cases foster parents, will not be affected by the outcome 


of this proceeding. 


8. The reference to my alleged comments, obviously taken 
out of context, does only Ms. Lowry a disservice, as they fail 
to show any bias on my part which would make me unfit to act as 
counsel to these and all other children. 

For the reasons outlined, it is respectfully requested that 
the motion be denied. 


Sede. LG. Fe ee 


KALE LE 


HELEN L. BUTTENWIESER 


Sworn to before me this 


1a” aay of November, 1974 


a 
é Picea NO OMING 


Notary Public 
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The Decision to Appoint Separate 


' ae Plaintif fs brought this class action pursuant 
+ to 42 U.S.C. §1983 secking a deelaretton that Sections 
38312) and 400 of the New York Social Services Law and 
18 N.Y.C.R.R. 450.14 violate the Due Process and Equal 
“Protection Clauses of the Fourteenth Amendment to the 
Cons cEtution. The complaint also requests that a three- 
judge court be convened pursuant to'2¢ U.S.C. §$2238) 

and 2284 me that the defendant agencies and officers 


»be enjoined from enforcing the statutes and regulation. 


The three-j sudge court we 1S app pointed by an order dated 
J 


. P 


Lane 27, 2974. : 


Plaintiffs Madeline Smith and Raich and 

Christiane Goldberg are foster parents who have taken 
children into their homes and cared for them under the 
“ progzam provided by the New ¥ouk Social Seyiede Law. 
The complaint alleges that Mrs. Smith and the Goldbergs 
are members of two sub-classes which together are com- 
‘prised of over one thousand foster pavents who have cared LOY 
foster aan continuously for more than one year. (Soesna mameanded 
Complaint, Paragraph & (hereinatter "Complaint”’)). Pure 
Suant: £o Rule Pital ta), st is alleocd that Cie elaims 
Of these plaintiffs are typical of the claims of all 


*4 


IS 


foster parents "who are in jeopardy of having [foster] 


children summarily removed pursuant to *** New York 
Social Services Law §§383(2) and 400, and 18 NYCRR 
baie 450.24, which violate their constitutional rights to 
due process and [e]}qual protection of the teva" (Com 


plaint, Paragraph 8). 


: ‘Plaintiffs Danielle and Eric eine, who are 
‘six and nine years old respectively, are the foster 
hi keen of Mrs. Smith. Rafael Serrano, eleven years 
Gold, is the foster child of the Goldbergs. These children, ’ 
a i ne cece oe their foster parents as next friends, r 
claim to represent a sub-class of over one thousand 
foster children who have been in tho” same foster homes 


for more than one year. (Complaint, Paragraph 7). it 


S alleged that theixr claims are typical of those of 


fe 


foster children “who have been placed in stable, loving 
foster homes, and who are in jeopardy of losing what has 
become their family through the arbitrary, standardless 
- procedures authorized by [the statutes and regulation 


Ww 


: here challenged). (Complaint, Paragraph 10). oe 


b Ma | 


i fhe same counsel from the New York Civil 
Liberties Union originally represented both the named 
foster parents and their class and the named foster 


children and their class. Furthermore, the Civil Libor- 


o- 


tics Union counsel procecded on hohalf of both grceups 


under uw single set of plaadings. 


od a 


oe a : a me Bae a ae ea ie A NR ek SE A Ra ee oO ee a a ee 


' fhe ovestion of a possible conflict of interest 


between the foster parents and the children was raised, 


° 


in a hearing before this court on August 5, 1974. heter 
consulting with my two colleagues on the three-judge 
court, I decided that in view of the potential conflict, 
eiievea tin Hebel should be appointed for the chiidren. 
On Octcber 25, 1974, counsel] for all parties. were con~ 
vened and informed of my @ecision nd of my tentative 
choice of Helen L. 3uttenwieser, Esgq., to represent the 
children. At phe meeting of counsel, Marcia R. LOWLY » 


Esq. , of the Civil Liberties Union first informed me 


that i she were required to choose between the foster 
parents and the children, she would prefer to continue 
“to represent the children. She stated that, she had iace 
Pi 
a pers nal commitment to the named chilearen co represent 
them ana that the foster) parents hea, from the outset, 
expressed their willingness to obtain separate counsel 

for cheneeives should a .conflict arise. I indicated 

‘ _ eee %. 


at that time that I thought that the decision to appoint t 


in@ependent counsel for the childxen was correct. My 


selection of Ms. Buttenwieser was confirmed by letter 


- to all eounsel on October 29, 1974. 


basi Fea e HE ee Fe ee ee Me Hens eet dinar bs alte 


The Civil |.’ sties Union brought on the 
instant mo tions by an ¢r cer to show cause dated eovon<: 
ber 7, and oral argument vas heard on Novenber 15. The 
Civil Liberties Union lawyers seek in order pursuant | 
to Rule J7(c); F.R.Civ.?., ‘continuing the Civil Liberties 
Union as counsel to the foster child dren’ and requiring 
‘the foster patents. £6 secure substitute counsel. In 
the alternative, the Civil eee ioe ct an counsel move 


fOr an order pee to Rule 17 (c) appointing Dr. Kennet 


Clark as guardian ad litem to the children. Both motions are denied. 


THe Pleadimas)  Paled by tive Civad 


Liberties “Union Neceesitated the 


Apvo3 Htisent of Senarate Counsel 
for the Children 


Pcie ene 


vt 


¢ * ° 
The primary reason for the-original decision 
to appoint separate counsel for tne children was the 
court's concern over the potential conflict of interest 


between the foster paxents and the children. 


whe decision ‘to replace the Civil Liberties 
sinson as counsel for LA rather than’require 
the foster parents to obtain separate counsel, was 
based on the court's determination that the Civil Liber- 


ties Union conld not adequately protect the interésts 


of the chileren under the pleadings it had filed. Upon 


h 


get OE en ee ee a 


; if nd A he dE Rr Ce ele ers 


examination of the pleadings, the couxt was most con- 
cerned that all of the allegations of the complaint 
were based on the uncritical assumption that the ride 
ia and interests of the children are identical to those of 
the foster parents. After claiming that each of the 
‘challenged procedures violated a particular right of 
the foster parents, the complaint alleged that the pro- 


5 
4 


cedure violated precisely the same right of the foster 


+ . ’ 


children. The comolaint made no mention whatever of 
facut interests of the children which might be adverse 


to thos se Of ‘the foster parents. : a / 


It appeared to the court that the effect of 


a 
* 


a 


these pleadings was to align the children squarely with 

ge : 
ttic foster parents. Tt the Civil tibertics chicn woos i P 
to proceed on behalf of the children under pleadings 
which assumed that the interests of the chitdven and 
the foster parents were identical, the result would 
be to. foreclose litigation of any depute between the 

: ° . : « * 

: ehildren and the foster parcnts. Accordingly, it seened 


ssential thet separate counsel be obtained for the 


. ehildren, rather than for the foster parents, and that 
. fhe substitute counsel] for the ci iidren file a fyvesh 


set of pleadings. 


Liiclt a CAMAUN | VERE RR ae 
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The complaint alleges that one of the defend- 


‘ant agencies arbitrarily decided 


Eric and Danielle Gandy, 


® 


home, and that aJthough Mrs. Smith 


agency's decision, she was 


thercfor. Plaintiffs 


trative. conference proced 


16 W.Y.CLR.R. 450.146 16 not 


G@aras, it @id not satisty duc 


‘gyaphs 22-41) 


7s 


from plaintiff Ma 
was 

not informed 
also claim that since 
dure offered 
regulated 


process, 


The complaint also alleges 


to remove the children, 


deline Smith's 


notified of the 


of the reasons 


“the adminis- 


to Mrs. Smith under 


by written stan- 


(Complaint, 


that another of 


the side hii fant agencies plans to remove Rafael Serrano 
: H 

from the " @olebercs’ home according tO the same proce- 

aure. (Compla rink, Paragraphs 42-57) 

Plaintiffs claim further that the notifica- 
tion and a@ministrative conference procedure violate 
the rights of Mrs. Smith, ihe neeer ae and members of 
their class not to be deprived without due process of 


the ‘fundamental tablish 


up 


rianG to es 


chiléven® and of under 


Amendment generally. 


* "he paragraphs chat 


tions of the foster parents and tne 
3m practicully + dent feu torms. With respect to.the 


(Complaint, Pa 


follow 


a home and bring 
the 


Fourteenth 


ragraphs 59-61) 


allege viola- 


ehi ledren'’s richt: 


Sauter parents, it is aiieced: thet §383(2) is "uncon- 
stitutionally vague" and violates their "fundamental 
* fights to establish a home, bring up children and: to 
.enjoy those privileges long recognized as essential 
to the pursuit of happiness and liberty encompassed 
within the due process oparsntee of the Fourteenth 


1 


Amendment. ' (Complaint, Paragraph 63) The allegations 
en behalf of the foster children respecting §&383 (2) 
are identical in substance and in language, except that 
. oo the references to establishing a home and bringing up 
chiléren have been deleted. (Complaint, Paragraph 64) 
In baanticad language, at is alleged that §400 of the . } 


° : * . ¢ . . ° . 
Social Services Law violates the coyistitutional rights 


% 


of foster parents and children. (Complaint, Paragraphs 66 and 67) 


oo The balance of the allegations in the com- _ 
plaint also assure that the <ightsand interests of the fos- 
ter parents and the children are identical. Thus it 


45 alleged that the absence of requlations interpreti: 


\ 
ve 
oO 


§S383(2) and 400, the administrative conference proce- 


: dure, and the “internal. procedure” adopted by derencant 


w 


¢ 1 Paraqraph G4 fofers Only to 
; Rafael] Serrano, while Paragraph 67 refers 
to all three pnaned children 


. ig i if - 
* » - ' ‘ 
/ ~- 7 ~ 
. . . 
i 2 ay 


Pumpson and his agente 4a June of 1974, violate the con- 
stitutional rights of ali "plaintiffs wie members of their 
ctass.” (Complaint, Paragraphs GS,.72 and 73) The con- 
plaint claims further that the discretion given to private 
child-care agencies and the absence of any provision for 
‘a post-removal heaxing for foster parents under the super~ 
Mision. of such private agencies deprive "plaintiffs 
Madeline Smith and Eric and Danielle Gandy and members 

of their class" of their rights under the Due Process 

and Equal Protection Clauses. (Complaint, Vireuradtic 69 
and 70) Two paragraphs allege in identical language that 


- the absence of a prior hearing violetes the Fourteenth 


* 
Amendment rights of the naied children and members of thei 


class and the named foster parents ang members of their 


plaint requests that the defendants be enjoined from 


removing children who have’ lived with foster parents 


for. more than one year without the "due process safe- 


guards of adequate and specific noticeand a prior hearing. 


} 
a 


. 


tty a pace ss * a M4 . ee ee oe 
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Counsel Rearfirmed 


The Civil Liberties Union requests that the 
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and direc ted to make “such *** order as it deems proper 
I i 


oe 2 
for the protection” of the foster children. The 
P 


court made: the required determination as to the best 
3 


means of protecting the childxen when it made the initial 


* * 


decision to appoint Ms. Buttenwieser as §s 


Q 


iparate counsel. 
On this ied in under Rule l7fe), it has re-examined its 
conclusion. As set forth more fully below,.the court 
remains convinced that there exists a potential conflict 
of interest between the foster parents and the children, 
and that the Civil Liberties Union cannot ade 
protect the interests of the children under the plead- 


ings it has filed. 


x -. : f es 
: a 
a 
2 Whe full text of the third sentence 
Of Rule J7(c) is as follows: 
“he court shall appoint a quarcian ' 
ad litem for an inf: “nt person i 


not otherwise repre -yon oF 
shall make such othe 
for the Eeonne tion 


iE 


person. a 


epres 
appoin 
mak ing 
mu 


ee a 1968) 5 and an a 


es 


ne court 


ped 


-365 F. Supp. 65, G9 (). Conn. 1973), the plaintire umecd 


abware and illegitimate children challenged the consti- 
tutionality of a eee ews welfare legisjation 
beforé a three-judge court. Prior to the decision on 
the class action nig oc by the three-judge court, Judge 


° 


Blumenfeld considered such class action questions as 
by dtmeneey ana adequate representation, and, on his. own 
“motion, appcinted Sedgas ee moukees for the children. 
His decision was based on a finding that "some of the 
“interests which the mothers urge relating tothe 
ject matter of this ae etion are Norther typical oF nor 
congruent with the interests of ‘their children, Duc 
pobuclly eonilict with Them ab abeneus respects." 365 
< * ‘ Y * 4 
FP. Supp. Bt 63.. 


* 


é 
i. ¢ 


For similar ceasons, IT have decided to deny 
the motion of the Civil Liberties Union in the instant 
Case, and, pursuant to my power under Rules L7(e) and 
outa) (A) T reatlivm the appointiont OL MS.) /BULteRW.. 25e7- 


as independent counsel to the children. 
@ 


he case is of vital importance to the well- 
being of more than one thousand children. Th the Course 
pr this Titigaticn, tt 46 esnential that the court make 
4 thiol end searching exami one ol the Jnverests 
of the natural parents, foster parents, the (chilaien 
and the public. The antercats oF ais parties 


Other than the) cha ioyen Qn Vad Veyresont 


eousel in this proeceding. Therefore, the court must 


look to and xely heavily on the children's: counsel to 


articulate and define their intercsets. The children’s 


counse] must advocate the rights of the children and 


the children alone, vigorously, independently, and with- 
our regazd to the interests of any Other party to the 


action. 


Arter re-examining the complaint, the court 
yemains Convinced that its primary objective is to secure 


the foster parents' claimed “fundamental rights to estap- 


Lh 


lish a home and bring up children. The result is thet 


oe : aie i -) 
the interests of the children are asserted only 


. * Ad ° : * 
as they coincace With the foster parents’ interests. 


fhe complaint and moticn papers filed hy 
the Civil Liborties Unien fail to give proper considera- 
ri to several possible nil Gting interests ao: che 
children wh nich have been sug egested a aQther pa rties to 
sai McC egation. For teh it a been suggested 


that the notice end hearing procedures proposed by Lhe 


e 


Plaintiffs may prevent the expcadicious removal of a 
child in an emergency Sltuation where the foster parents 
are wnfit to care for the child. The court mpst 


ee 1S an the onterest 


Fos tor 


to: .eturn es his natural parents ox to take a advantage of 
a scarce picke 3h a special school. ° the attachment of 
the foster children to their natural parents should be’ 
considered. Finally, the court must assess the possi- 
bility chat 4 eect needs and desires may be determined 
moxe effectively thre ougl h examination by the trained per- 
sonnel provided by state social welfare agencies than 


through an adversary 


Consideratiow such as these have hitherto: 


been advanced by one or another of the defendants, WhO, > 


like the foster parents; have some interest of Vheax 
own to advance simultaneously. Tt is. my Veen thet 


ae 


nust be indepand ent coun a whose sole conmitment is 
to tie a Laren, 1 who is exe Lor free to adveeate 
their interests eiverous even though they may cont lice 
With the intevests of some other party to this litica- 
tion. 
ine (Civil? Liberties Union continuss to adhere 
there is no conflict between the’ 


the foster parents ‘and those, of the chalcreim. 


maorancin Of Civil Liberties’ Union, 


Tn view of the insistence By the’ Civil  Liber- 
tion Union in its pleadings and on this motion thet 


7 


children should be aligned with the foster parents, and 


its attempt to foreclose the litigation of any diepule 


between the children and the Ponto eacuiee. the court 
believes that the Civil Liberties ncon cannot or 
effective sea. to the court in defining, articu- 
Jating and exploring those interests of the Ghitdeen 
which are potentially adverse’ to those of the foster 


parents. 


Ms. Lowry of the Civil Liberties Union cnee 
more directs ttention to her personal commitment 
£O. represent the mamed children, and, in 


a conflict, to require the foeter parents to obtain 


£ 


& 
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i am not disposed to lend much 


this commitment, for Ms. Lowry has wndertaken to reprc- 
Bent NOt Only the nemed children, but an entire class 


of more than 12,000 foster Cchitdren wno had no voice in 


Pelaining the Civil Liberties Union in the 


stance. it is. the responsibil: 


that the class is 


and advocate the needs 


varicty of circumstances, 


From those ).oxn, the three 


Furthermore, it 


named children, who are Six, 


Make on Antormoad 


can 
Own Interosts: 


Paragraph: 5 i 


no weight whateve to 


atfiects the 


oo. 


class. 


Poe Civil 


-inopportune time 


averxring that the foster children 


to represone then. The 


attests the Civil Liberties 


to appreciate, much less to 


over a potential conflict ‘of 


payenus 


that thas 


Union. has 


ANG ‘Cust yres O17, 
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Le most 
nine 

ehoice of 
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repres sentation Or 
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Submission of 
Union’ 
share, 


interes (a 


represant cd by counsel -who will considcur 


chiddren am ia wade 


of which may differ greatly 


children. 


foubtiul thet the 
and eleven years old, 


COUNSe) TO WwGepre 
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ching 


j2overen's choroe as it 


the other children in the 
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Ms. Lowry to coutinuve 


these arlaadavits 


apparent inability 


hs (Ou te 1S COnGe nn 


between the: foster 
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: mane 3 Soca : 
bility. However, the Civil Liberties Union argues 
Cuuiber vod in the absence of such a finding, che court 
may not provide substitute counsel for the class of 
children. 
: oe) di caeieie. As stated above; Rules 17(¢) and 
la ga provide ample authority for the appointment of 
seperate counsel upon a Blues ination that such appoint- 
ment is necessary to insure adequate ‘representation of 
the cieses Of children: Sae Doe } v. Norton, 365 fF. Supp. 
G5. (D2 Conn. ova). | The latter determination does not 
yequire a finding that the original counsel to the children 
ay zs . i 
havé violated professional ethics, 
; - 
a he Civet Laibertics Union also charges ches 


Ms. Buttenwieser cannot provide independent representation 


n 


for the children in view of her past representation of 


child-care agencies which place foster children. I do 


not, hovever, belicve that the fact that Ms. Buttenwieser 
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previously represented organizations that might have some 


s 


anterest in this litiqation is, in itself, ef any consc¢ 


. 


quence. 


3 Thore has heen no sucgestion that the 
Liberties Union counsel havennt cischaracd 
cats t 
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In addition, en eat sreue: “ie Cival 
Liberties Union contended that in view of the position 
taken by iis. Hutianwsee ‘x in- her answer filed on Novem- 
ber) 13, the court's reaffirmation of her appointment 


on this motion is tantamount to’ a determination on the 


merits, it should be noted, hovever, that when the 


court first appointed Hs Buttenwieser in October, it 

had no inkling whatever ot «6the position she would 

take on the issues in this rhus her selection 

was in no way ‘influenced by a consideration of the merits. 
ha tat Purthernoxe, although Hs 3nttenwieser wit deees 

a did take: a peabeien on the issues in the case, the 

court has every reason to believe that 

_ considerat: f the interésts Of. the children alone, 


and withvut regard to the interests of any other party 


aru LeayE ee with the Civil Liberties Union's 
contention that a full evidentiary hearing should have - 
been held pefcere the appoi eae of separate counsel 
for the entieeen, 
Civil Liberties Union; one party sought to disqualify 
counsel) for the opposing party, charging serious viole- 


tf 


tions of professional ecnics:. SG. | Deo BOG. es 


Connolidated Theatres v. Banagemont Corp., 216 FP. 


921~22 (20 Cir, 1954). As notcd, the instant case does 
not involve charyes of ethical violations, and the court 


« 


has acted on its own motion on behalf of the chileren in 
retaining uieel for them. ‘The court's action is similiar 
to that of a party in retaining counsel on his 

that is not usvally the Occasion for an evidenti ary hearing. 
Fur therme re, Rule l1/7(c) does not recuire such a hearing 


when the court appoints counse) + 


fox an infant. Moreover, 
since a court may determine the cometence of couns el, 
Rule 23 (a) (4), without an evidentiary hearing, solel on the basis of 
the plead 
B.D. .ys 1270), covrt s! se able to determine on the 
ee NE ee a potential contlict miy 
R Wwecther coucol for tia class m5 not be willing co 

all possible claims of the class. 

Finally, 1% is to be noted that, contrary to the 

Civil Liberties Union's momorancun, thie 

eourt | given the Civil Liberties Union an a@equate oppor- 
tunity to. be heard on the issue of counsel, in eluding an info} 
conference and full cral arguaent on the instant motion. 

The Civil Liberties Union alse conten 


~ Ses Aedes A 
COULG’S aetion 


the children deprives the children of the right 


Counsel Of their own. choice, a richt which was 


manor chit. en by ip: 


I A alleen 
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the court has attempted to vindic: 


Gault seems to sé ‘ax Only w remote relation 
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to the issues on this motion since it concerns the right 
of 2 Single 15-year old n iy and his parent to have the 
assistance of counsel in a juvenile de linc quency proceed- 
ing which was "comparable in scriousness to a felony 


Prosecution). ”) S87 Bis. at a6. Purthermore,: this court 
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‘has obviously not deprived the class Of children of coun- 


Sel altogether. Indeed, in appointing separate counsel, 
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entire cless Gof Ghilaran to effective, Gisinterested 


counsel. As to the named children's right to choose 
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their own counsel, this Fight is neces SSarily subject to 


thes rk interests throug 


bind over a thovsand other persons who had no part in 


the es Selection of counsel. 


Motion Or Appointment of 


Guar cada an Ma La ag eat 


ine Civil Liberticos tion MOVES In the alterna 


tive for the appointment of pr. henneth Clark as quardian 


Proposed’ that) Dr. Clark be permitted to rake on indepen- 
dent evaluation of the issves in the case and appoint 
Comme l who, in his judgment, will bee UE proevect the intey- 


C6ts af the children, 


Se a a 


anatilh 


zt i. me ee YO NK CLES EO NT Ne ey oe Cr « Dena } ae 
*,' wa * a an . 
\ % 
. : . Rule 23 impones o duty on Choe court to assure 
that.a class is adeguately repsesented by counsel, and 
Rule 17(c)}) requires the court to make provision for the 
protection of an infant. This court has dischaxyed 
those duties by eppointing Ms. Buttenwieser as counsel, 
** and it refuses to shift its responsibilities to a guardian 
‘aa Ji tem. . 
! Thus the motion. for the appointment of a guardian 
ad litem is also denied. 
BO ORDERED. 
Dated: New York, New York i ’ 
io _- December 10, 1974 
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Childr en's Rights Project * 
Marcia Robinson Lowry, P roject Director 
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United Si 
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District. Court 
District of New 
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for Equality and 
: V. games Dum 
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pear Judaye Carter: “ 
I am writing with reference to the court's 
decision dated I 11, 1974 in the above-captione 
action. . At the etn argument on November 15, 1974, I 
asked the court for an pursuant to 26 Uls.c. Ss 
1292(b) which would state that the decision involve: 
: ontrolling question of law as to which there is sul 
ground for difference of opinion and that an immediat 
appeal from the order alee aterially advance the wit 


termination of the litigation. 


oo 
Steen 
St line 


ephone (212) 924 


Lie 


Paul G, Chevigny, Counsel 
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sstantial 
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hough I believe that we have an appeal as of 
right from the court's decision and order, in the event 
that any of the parties should oppose the hearing of the 
appeal, or the Second Cincuit should find that the appeal is 
a @iscretionary one, an order containing the statement 
described above may be necessary. I am aieaienca such an 
order by letter instead of by motion .because an application 
was made orally during the argument and hecuiee your law 
clerk indicated that the coure hia directed’ theac no new 


Motions be made until the counsel 19st 
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Honorable Robert L. Carter 
ecember 13, 1974 
Page Two 


It is my understanding from my phone conversation 
with your law clerk or December 11 that it was the court's 
intention. at the conclusion ‘of the November lLSth hearings 
that no new motions b 
hearing would be held. on the pending motions until the 


counsel issue is fully resolved by the appellate courcs. , 
If )'2 am ancorrect’ in that ‘understanding, T would appreciate 
being so advised. We will, of course, move as expeditiously 
as possible in'’sceking appellate review. 
Very truly yours, 
4 / 
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» Ve iat anptastli * { » eg. 
/ Lf oe 
(] ieee 
/ 
. . % 
Marcia Robinson Lowry 
Attorney for Plaintiftts 
mi yee ey De r - 
ces Honorabie. J. uumbard : 
Honorable Milton Pollack 
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Plaintiffs' counsel has written a letter 
dated December 123, 1974, to the court requesting that 
the court certify for appeal, pursuant to 28 U.S.C. 


§1292(b), its decision of Decembor 11, 1974, holding 


that under the present pleadings, plaintiffs’ counsel 


cannot protect the interests of the children under the 
foster r Based 6n that rationale 

Ms. Buttenwieser was appointed counsel for the children, 

confining plaintiffs’ counsel to representation of the 

plaintiff foster pare S. 


motion to certify the issue 


§1292(b), the motion is denied. 


The court does no 
independent counsel should be 
and whether uncer these 
ean fairly represent the chi en's interest,either 
solely as counsel for the children or as couns 


both the children and the foster parents, as controlling 
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the context of th 


to this case, 
pleadings filed in 


fairly represent the interest 
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parties were, however, 


motions. Apparently, 
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SO ORDERED. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICY OF NEW YORK 


ORGANIZATION OF FOSTER FAMILIES FOR 
EQUALITY AND REFORM; MADELINE SMITH, 

on her own behalf and as next friend 

of DANIELLE and ERIC GANDY; and 

RALPH and CHRISTIANE GOLDBERG, on 

their own behalf and as next friend of 
RAFAEL SERRANO,: on behalf of themselves 
and all others similarly situated, 


Plaintiffs, 
74 (Civ. ZOU0\ REC 
-against- 


JAMES DUMPSON, individually and as NOTICE OF APPFAL 
Administrator of the NEW YORK CITY 
HUMAN RESOURCES ADMINISTRATION; 
ELIZABETH BEINE, individually and as 
Director of the NEW YORK CITY BUREAU 
OF CHILD WELFARE, and as Acting 
Assistant Administrator of NEW YORK 
CITY SPECIAL SERVICES FOR CHILDREN; 
ADOLIN DALL, individually and as 
Director of the DIVISION OF INTER- 
AGENCY RELATIONSHIPS of the BUREAU CF 
CHILD WELFARE; and JAMES P. O'NEILL, 
individually and as Executive Director 
of CATHOLIC GUARDIAN SOCIETY OF NEW 
YORK, 


Defendants. 
x 


Notice is hereby given tnat the 


hereby appeal to the United States Ccurt of Appeals for tre Second: 


Circuit fron tre opinion and order of the Honorable Robert L. Carter, 
entered in this action on December 1l, i974, disqualifying 
counsel to the plaintiffs herei 

plaintiffs Rafael Serrano, 


Cynthia, Patricia and Cathleen Viallace. 
a 
* 


Dated: New York, New York 


TO: 


December 27, 1974 4 
“\ . iy 4 


a“ : : Poet 
| (eee Ao he etor 


Peter Bienstock 
Attorneys for Plaintiffs 
New York Civil Liberties 
84 Fifth Avenue 

New York, New York 10011 
(212) 924-7800 


Helen L. Buttenwieser, Esq. 
575 Madison Avenue 
New York, New york 10022 


Stanley Kantor, Esq. 

Office of the Attorney General 
2 World Trade Center 

New York, New York 19047 


Elliot joffman, Esq. 
Assistént Corporation Counsel 
Municipa. Building 

New york, New york 10007 


Jack Olchin, Esq. 
Office of the County Attorney 
of Nassau County 
Nassau County Executive Building 
West Street 
Mineola, New York 11501 


Louise Gans, Esq. 

Community Action for Legal Services 
335 Broadway 

New York, New York 10013 


UNITED STATES COURT OF AFPEALS 
SECOND CIRCUIT 


ORGANIZATION OF FOSTER FAMILIES FOR 
EQUALITY AND REFORM; MADELINE SMITH, 

on her own behalz and as next friend 

of DANIELLE and ERIC GANDY; and 

RALPH and CHRISTIANE GOLDBERG, on 

their own behalf and as next friend of 
RAFAEL SERRANO, on behalf of themselves 
and all otners similarly situated, 


Plaintiffs-Appellants, 75-7033 
-against- 


JAMES DUMPSON, individually and as 
Administrator cf the NEW YORK CITY . 
HUMAN RESOURCES ADMINISTRATION; 
ELIZABETH BEINE, individually and as 
Director of the NEW YORK CITY BUREAU 
OF CHILD WELFARE, and as Acting 
Assistant Administnator of NEW YORK 
CITY SPECIAL SERVICES FOR CHILDREN: 
ADOLIN DALL, individually and as 
Director of the DIVISION OF INTER 
AGENCY RELATIONSHIPS of the BUREAU OF 
CHILD WELFARE: and JAMES P. O'NEILL, ¢ 
individually and as Executive Director 
of CATHOLIC GUARDIAN SOCIETY OF NEW 


De fendants-Appelilees. 


IT IS HEREBY STIPULATED AND AGREED by and between 
the attorneys for the parties to this appeal that the 
appeal, initiated by Notice of Appeal dated December ai, 2974 
_is hereby withdrawn without prejudice to any party's right 


to full appellate review at the conclusion of the district 
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court proceedings herein. fa 
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New 


Attorneys 


LOUIS J. LEFKOWITZ,. ESO, 

Attorney General of the State of 
New York 

Attorney for Appellees Shapiro 
and Lavine 


By: Stanley L. Kantor, Esq. 
Assistant Attorney General 


ADRIAN BURKE, FSQ. 
Corporation Counsel 
Attorney for Appellees Dumpson 


Beine and Dall 


Ccunsel 


By: 


JOHN F. O'SHAUGHNESSY, ESQ. 
County Attorney of Nassau County 
Attorney for Appellee D'Elia 
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By: sJames Gallagher. 
Assistant County 
MARTTIE LL. THOMPSON, ESQ. 
Community Action for Legal 
Attorney for Intervenor-Ap 


By: Louise G. Gans, 
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SOUTHERN DISTRICT OF NEW YORK 


ORGANIZATION OF FOSTER FAMILIES FOR 
EQUALITY AND REFO?H; MADELINE SMITH, 
on her own behalf and as next friend 
of DANIFLLE and ERIC GANDY; and 
RALPH and CHRISTIANE GOLDBERG, on 
their own behalf and as next friend 
of RAFARL SERRANG; and GEORCE and 
DOROTHY LHOTAN, On their own behalf 
and as mext friend of CHERYL, 
PATRICIA, CYNTHIA and CATHLEEN 
WALLACE, on behalf of themselves 

and all others Similarly situated, 


Plaintiffs, 

- against - 
JAMES DUNPSOR, 

Administrator of 


HUMAN RESOURCES 
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CITY SPECIA 
ADOLIN 
Director 
AGENCY 
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O'NEILL, 3 
tive Directo 
SOCTETY CF NEW YO 
Ynaividualiy and as 

tor of the New York 

Social Welfare; ABE 

and as Commissioner : I hew York 
State Department of 1 Services, 
and JOSEPH D'ELIA,. 3 

as Commissioner 

Department of 
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Defendants, 


NAOMT ) UEZ 205 DEAZ: MAAY 
ROBINS: RR H RELSON SHAEAZZ; 
LILLIAN COLLAZ 

selves and all others 

Sitvated, 


Intervenor-Defendants. 
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Plaintiff foster parents have moved, pursuant 


to Rule 23, FRG. ee certify as a class all : 


msm 


i 
al 
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foster parents having a foster child who has. lived 


continuously with them for over one year. Prior to the 


appointment of separate counsel, plaintiff foster children 
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had moved for certification as a class all foster children 


who have lived continuously with their foster parents for 


IS ote | 


over one year. In addition, intervenor-defendants have 


as 
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asked the court to certify as a class ai] natural parents who 
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have voluntarily placed children in foster care. ince 
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be wetter 
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each class satisfies the requirements of Rule 23(a) and 
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23(6) (2), F.R.Civ.P., the motions are qrantedc. 
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A. WNomerosity (Rule 23 (a) (1)) 
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“AS of September 30, 1973, there were 32,115 


opten 


children in foster care with a family in New York State. 


ee” teem 


New York State Department of Social Services, 


mthiy Summary, Vol. xexV, No, 10, { 


oct 


aisins 


£973). The number of children who, at any one time, 


with.a foster: family with whom they have been -liv-. 


continuously for more than one year is fixed, but 


ascertainable. Plaintiffs. estimate that 


es 

oo Recent data shows that this figure 
has remained fairly constant. As of July 1975, 
531,224 children were so situated. New York State 
Departinent of Social Services, Social Statistics, 


A Monthly Summary, Vol. XZxVII, Ne. B (Aug. 1975). 
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one-half of those children in foster care are so situated. 
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_ Even if the figure were closer to one-tenth’ thére would 


be a sufficient number of class members to make joinder 
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impracticable. Likewise;.however one estimates the - 


number of foster parents with whom these children have 


been living, the total seems bound to satisfy the nume rosity 


requirement. Tndeed; the standard under Rule, 23\(a) (1) 


ee ea RE 


is the impracticability of joinder, see generally 
f ed a 


7 ‘Wright & Miller, Fede Practice 


61762 (1972), and’ the Gi 


embers is a factor the court may consider, along with 
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numerosity, in determining the feasibility of joining 
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all parties. Poe v. Menghini, 339 fF. Supp. 386, 590 
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(D. Kaen. 1972); Yaffe v. Powers, 454 F. 2d 1362, 


1366: (Ist Cir. 1972).. While normally greater exactness 


tion of the Size of & class ‘should be 


demanded of a party, Demarco v. Edens, 390 F. 2d 836, 


645 (2a Cir. 1968), in this case there can be no doubt 


that the two groups are sufficiently large. It is also 


undakely that el ther clas suas dace dane to be main esta 
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ee wey Oo Cia's imenares sa wyman, 334 ane ‘Supp. 512, 


518 ca os modif ted Of other ¢ grounds, 453 \e. 2 


1078 (2d Cir. 1971), cert. denied, 405 U.S. 944 (1972), 


especially since there ‘is no claim for damages. 
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altered in New York City, but that action was taken be 
under the authority of the existing statute and regula- of 
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tions which continue to heave —o throughout st ct 
state and the abandoned ene senna easily ‘be : 
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reinstated. 
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T Riternatively, since plaintiffs contend E 
- that the revised New York City procedures are + 
“* inacequate under  eGurt -eenth Amendment strictures ae 
-as well, each. propos sed pias see be viewed as. **. Po 
composed of two. eS e@ subject to the a * 
revised New York City procedures “and those living oe 
- . in the remainder of the state. "See Rule 23(c) (4). : : 
SD me Civ. However, since the interests of these : Fs 
groups are not antagonistic, Wetzel v. Liberty | ; 
Hutual Insurance Co., 508 F- Fd 239, 247-48 ae : 
Cir.) cert. denied Ao) tS. 1001 (L275): and Since | 
only Gne etatucory ‘eehome £6 challenged, vase Vv. { 
Sulomeh, S44. FRB. SOt, 388 15.0.7: 1972), there 1: 
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faced by every eines ees of the class, If the staty- 


tory or revis sed New York _ City. procedure 
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the defects strike ai} equally. Class action Status 
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is frequently deemed appropriate in cases such as this 
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challenging the propriety of state or federal law. See, 
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e.g., Frost v. Weinberger, 375 Fr. SOpp.. i312, 1337 
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(2d Cir. 1975); Unitea States ex rel. Walke 


338 F. Supp. 311, 315-16 (W.D.N.Y. 1971), -aff'a 


grounds, 467 F. 24 51 (2d Cir. 1972). 
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As ‘described in Judge Lumbard's opinion on 
the merits filed today, the foster parents who would 
sepresent a class all fear, with varying degrees of 


; Fears a pais: ene ut. prior hearings OF foster . 
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children currently in the foster care system. Thev’ 
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all voice a concern that any changes in the present — oo a 


i system will adversely affect them in ways that. would 
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be’ the same for.all other parents who have volun- 


tarily placed children in foster care. They are all, 
-'* “-therefore, typical of the classes they seek‘to repre- 


: sent. Kohn v. Rovall, Koegel & Wells, 59 F.R-D. 515, 


tlle 


691 (5.0.8.2. 1973). appeal dismissed, 496 F. 2a 1094 


(24 Cir. 1974). é 


Dp. Fair and Adequat 
of the Class' Inter 
(Rule 23 (a) (4)) 
- Counsel for each of the representative parties 
have assiduously advocated the rights of those before 
the court and of the class members not present. I would 
particularly like to thank court-appointed counsel, Helen 
ae “Buttenweiser, for undertaking the burden asSigned to 
* be . 
her and for a well conceived and helpful presentation 


of her understanding of the scope and reach of the rights 


of foster children. 
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SO ORDERED. 


: Dated: New York, New York 
March 22, .1976 
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and all others similarly situated, : jl 
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i : \ Plaintiffs, : if 
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LUMBAKD, Circuit Judge: 

The Organization of Foster Familics for Equality and 
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bring this class action for injunctive ana declarator 
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intimate contact, which best explains the family's pre- 
eminert constitutional position. Plaintiff foster parents 
further insist that their relationship with their foster 
children fully satisfies this functional definition, although 


custody of the child is vested in the authorized agency. 
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While the intervenors, and defendants rely on specialty 
the same Supreme ‘Court opinions, they emphasize that the 
nalding of each was limited by its facts to biological 
boii. Intervenors, in particular, strongly protest any 
implication that the contractual relationship between 
foster parent and foster child is, or ever cen be the 


equivalent of the relationshtp betwee a mother and the 
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child to whom she has given birth. Intervenors have 


intrcauced affidavits from eminent experts in social work 


and psychology which attack the validity of the concept 
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with the observation that Social Services Law § 383(3) 
already “embodie(s] through the sh intervention" the 
requirement that a pre-removal hearing be provided if the 
foster child has lived with his foster E more than 
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the custody of foster children who have resided with them 
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Create any substantive entitlement to a "hearing" or 
"proceeding" not elsewhere provided. Judge Pollack's 
contrary interpretation of the statutory language is moreover 
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childyen require the due process protection sought herein is maki 


that ¢elain and, therefore, on woll-speceved syjnciple it is not 
f 


° 
he ‘ 
' 


necessary Or appropriate to reach that issue. 


The court will not ‘anticipate a question of conscituticnal 
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Jaw jn advance of the necessity of decidi i OE Liverpool, 


N.Y. & P.5.8. CO. mmiaration Commissioners, 
ee ~ se ae 

39; Abrams V. 

vy, United Staces, 295 U.S. 
'7t is not the habit, of the Court to decide questions of a 
constitutional nature unless absolutely necessary to the 
decision of t’e case.’ Burton v: nited States, 196 U.S. 
OAR) (205 c= Ashwander v. Valley Buthority, 995 U.sS. 288, 
346-7 (1936) (urandeis, J. coneurring) .</ } 
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the Court decides that se yeremoval precedures resently employed: 
¥ I y 


by the State are constitutionally defective in that a child is 


entitled to a hearing "whenever and as soon as the child has been 
placed ina foster home for long term care or whenever, for any *: 


weason, ke has remained in a foster home for a period of one year 


or more. pursuing this result which has every earmark of legisia-. 
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tive action, the Court rules that "@efendants j from re-| 


moving any foster children from the foster homes in which they have 


jyeen placed for long texm care or in which they have lived for mo: 


than one year unless and until they grant a pre-removal hearing,” | 


sealizing that it is moving into unchartered seas, tts 


Court states "we are reluctant to impose any pre-ordained 
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upon ‘the endeavor of trained ocial workers to evaluate the often 


pmbiguous indices of a child's emotional attachner.s 
ogicai development. Rather, we believe the 


nliow tia various f ants ~-- state and 


mortund Cy formulate procedures 
compatille with the prs 
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ie Gourk se dunt opinion was as uuoted 
Limited its holding to apply to only those 
resided with ene set of foster parentye Lor 


agent is nonetheless che sane. 
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| Mhis result will undoubtedly come ay a surprise, if not a i" 
shock, No one has contended for the vicw reached 


to the partics. 


fn the Gourt’s opinion, except possibly to touch on tne 
The parties should certainly have been given i 


nity) on the point made by the opin- | 


natcer tangentially. 
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a hearing (a briefing opport 
don. | They. should have been alerted to the possibility that the 


tionality” of the 


Court might undertake to consider the "“unconstitu 


procedures from the viewpoint 


present of the foster children whose | 


representative was not asserting any such contention. 


e interest of 


J£ the Court must reach th the children, it ‘ i 


n which at every 


must face a situation i step in the foster care | 


relor arver the 24 month period) the child is 


system (whether befor 


he State or by the foster par 


represented only by t 


receives. no notice and has no indepencent representative at any 


“ole. Therefore, See 


a sufficient representative for the child and whether er not the 


{ stage; in short, he NM ) ; 
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{ question were properly presentcd, the Court would have to decide \ 
i whether or not the State, in its parens patriae capacity, acts as | t : 
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Due Process’ Clause mandates an adversarial hearing for foster 


evitably be required, the Court has imposed on th e LS satihal 


of foste. care an inaprpesite model for the applic 


model which requires the balaneing of the 


4 for procedural safeguards and the 
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The very structure of the State's foster care system belses 
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ports (and the evidence herein shows that TL aeeias ty 


“the 


B¢cnc 


Potween the interest of 
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that of the Stute, on the other. Unlike the traditiona). context 


dn which the Due Process Clause has been litigated, there is no 


‘necessary opposition between the child and the State here. The 
State's professional social workers should not so easily he reject- 
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ed as adequate representatives for foster children (if an this 


context the Due Process Clause requires strict "repr ebentat Lon 


at all). ‘Their vowlcecneeeian of hose children has simply not, 
on the hearing of this case, been shown to be so inadequate 
require the introduction of a third 

The interests involved in this 


sensitive, too inchoate, to fit this old ‘due process mo 


there seems little doubt that case presents a striking example 


of the need for flexibility in the application of the Due Process 
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Clause. Neither the adherence to the old Due Process 


representative, nor its 
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al to provide £urt idelines for the type of hearing i 
ions Ds sent For such flexibility. 


court has, in fact, sm rly require shird 


to represent the child, then the remainder of its analysis can only 


be described Tae i In holding that the child's inter 
lest) requires relat foster p nts have a formal voice 
decision to remov 
whenever t Child as sd with thom £ 1 term care, " 

tO Express a) soc policy preference for 


than the present statutory two year 


Fest foster parent-child rel 
ships from their incipioncy. yexve AS no support for such a 
the Fourteenth amendment. 


Rather than relying on the disinterested social judgment 
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profeagional social workers Getin wmdou the cagqie Of well-con 
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i} tried and tested statutes, the Court's decision cmboroils the child . 
, | F 
| 41 legalistic, psychological theorism; leaving the child a pawn 3n { 
| all ak A ad a ati es ol 
i a game from which the child should be spared. Ho ev.acnee has | i 
shown that the present proc dures are conducive to or have resultca) ‘ 
< it 
$n hasty or ill-advised separations from the viewpoint ef the | ; 
4 bad te 
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foster child. ‘j . 
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The right of cross-examination and discovery procedures, 4 
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which would presumably now be afforded to foster parents ufter one 
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year, have not been shown to be in the best interests of the chi 
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I do 


s whetler layers of 


be afforded to the foster parents to impe 
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al conference anc the procedures lear 1 | 
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instance shown to have been defective +ror the viewpoint of the : 
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foster child. it 1s unrealistic to expect that a pre-teenage - | 
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child, for example, is to invoke the “hearing” contemplated by the ! { 
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The Supreme Court ‘has warned against a seturn to the days of 
H 
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ee iar i ArEnDM) 


| obligation to determine what does and docs not satisfy the Due 


Process Clause. gan ees celal iM a 
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substantive due process. cM ; OW lin ve a Raat 


Under the system of government created by our Constitution, 
it ds up to legislatures, not courts, to decide on the 
wisdom and utility of legislation. .There was a time when 
the Due Process Clause was used by this Court to strike 
down laws which were thought unreasonable, chat is, unwise 
or incompatible with some particular economic or social 
ie gata dina We have returned to the original constitu- 
tional. proposition that courts do noc substitute their 
social and economic beliefs for the juc nt Of Legislative 
bodic wno are Glected to pass laws.... we refuse to si 
as & “super legislature to weigh the wisdom of legislation," 
{chtation omitted] and we emphatically refuse to go back to 
the time when courts used the Due Process Clause "to strike 
; Gown state laws, regulatory of business and industrial con- 
ditions, because they may be unwise, improvident, or out of 
harmony with a particular school cf thought.” secledeiy 
Omitted) <1. Tne ... statute may be wise or unwi But 
retiin£, if any be needed, lies not with us but se the 
body constituted to pass laws for the State.... Ferguson 
V. Skrupa, 3720.5. 726, 729-752 (1963). 


This warning applies equally wel] to*the social as to the 


economic sphere. While (in the first two years of foster pa 
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it may conceivably be wiser to hold a pre-termination hearing to 


heex the parties out, it is not, thereby, constitutionally required. 
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The /idence has mot Shown that, Guring those first two years, the 


foster parcnts and the foster child 


precess. The choice of providing a 


mong year of fost 
thro. 


ice that seems particularly 


FOOTNOTES. | 

a Under Social se irviecs| haw 6 392 (1976 Supp. ) the New You's { 

Pamily Court is required to hold a hearing to review the foster | 

cave status of any foster ehila after 19 months of continuous care 

in the same foster home and, then, at Youst every SA nOntNa<) Tie | 

foster Parente are made parties Wontitled to participate in thus i 
proceeding." S 392 (4) (1976 Supp.). o . 
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a7 aN ates outlined above and vvier attack here also fairly 
publ: «bee pa & on notice of the State's rigni: } 
LEMOVE o1 child the foster home within 24 months OL costes 


parentage. Of course, the obsexvations in the sext above are 


principally relevant with respect to an assertion of an "“ontitile= 
the foster pa rent-child relaticenship. 
Da is (co De distinguished from an 
rest similar to that asserted 2 
645 (1972). a 
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xef ae to sgn pears a Trial Term decision orce 

plaintifis mis action to return their fos eir | 
Yy Erle 


ana mo 


1, 1976, p.2, CO+- 2a Depec i 
AR. D.2a 665 (Sup. Ct. Nassmu C \ 
decision “the Court disc ed part of the rat re- 
jection of the concept ecommon-lav adoptic case of foster, 
parents. 
° a ; ‘ 
2 the foster parent ust make @ ipt to : 
encourege, not discou. go, the improv : relations 
petween the children under the char¢z and a mother 
who is trying to recstablish the boner of family love 


and concern. A portion of the love tha. 
parents have for the children must be 
towards easing their return to their 
Whatever circumstances will rend the 
it should not be the result of actions 
parents, N aken 

ities on the solem promise to do oth 


So it is that foste the duty to avoid 
forming the Very, Psy whl they present 
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here as a justification for a pre-removal hearing. 
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4/ continved. : oo 
iy sts i eine tment of Mrs. Buttenvweiser the Court has recognized 
Ob ne eee of foster parents and the foster 

Wee ers si i wo Re Civ. Veg West and 

He derad Prac b vt ‘ § 1570 at 774 (1969). 

The foster parent saAnnot ‘ ; ee with standing as an ox 

ception to the Lnes: rule on s that their interests 

not severable f those of cbs EL een. Soo 

Assert Constitutional Jus foytii in the Supreme court, 7 

699, 606 ct Sec Rote, std S01 Canstituti 

Jus Tertil, @B8 Harv. Lb. Rev. 423) (1970) » 

The Court's recognition of aie erest in the child other than 

that asserted by their index Me eeoeneaee ve herein betrays 
significant confusion over the ques tion ef when a child does and 

does not require inde ,endent repre esentation under the Due Process 

Clause. Apparently a child requires an indep sendent representative 
jn the hearing reguired by the Court despite the views of the 


children's 2 independent representative in the hearing of this act on: 


In short, allowing foster pa 
interest of 4 
ing that th 

parents at 


S/ TPs principle of nstitutic juri nee is precisely the 
authority invoked the Court in its } of the debate cur- 
rounding pl.aintif analogy to Stanley v. no supra. 
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UNITED STATES DISTRICT COURT 
STUTHERN DISTRICT OF NEW YORK 


ORGANIZATION OF FOSTER FAMILIES FOR 
EQUALITY AND REFORM; MADELINE SMITH, 
on her own behalf and as next friend 
of DANIELLE and ERIC GANDY; and 
RALPH and CHRISTIANE GOLDBERG, on 
their own behalf and as next friend 
of RAFAEL SERRANO; and GEORGE and 
DOROTHY LHOTAN, on their own behalf 
and as next friend of CHERYL, 
PATRICIA, CYNTHIA and CATHLEEN 
WALLACE, on behalf of themselves 
and all others similarly situated, 


Plaintiffs, 
-V~- 


JAMES DUMPSON, individuaily and as 
Administrator of the NEW YORK CITY 
HUMAN RESOURCES ADMINISTRATION; 
ELIZABETH BEINE, individually and as 
Director of the NEW YORK CITY BUREAU 
OF CHILD WELFARE, and as Acting 
Assistant Administratozx of NEW YORK 
CITY SPECIAL SERVICES FOR CHILDREN; 
ADOLIN DALL, individually and as 
Director of the DIVISION OF INTER- 
AGENCY RELATIONSHIPS of the BUREAU 
Oi’ CHILD WELFARE; and JAMES P. 
O'NEILL, individually and as 
Executive Director of CATHOLIC 
GUARDIAN SOCIETY OF NEW YORK; 
BERNARD SHAPIRO, individually and 
as Executive Director of the New 
York State Board of Social Welfare; 
ABE LAVINE, individually and as 
Commissioner of the New York State 
Nepartment of Social Services, and 
JOSEPH D'ELIA, individually and as 
Commissioner of the Nassau County 
Department of Social Services, 


Defendants, 


NAOMI RODRIGUEZ; ROSA DIAZ; 

MARY ROBINS; DOROTHY NELSON SHABAZZ; 
and LILLIAN COLLAZO, on behalf of 
themselves and all others similarly 
situated, 


Intervenors-Defendants. 
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This cause having come on to be heard on plaintiffs' 
| 
application for injunctive and declaratory relief, and this 


court having held a hearing on March 3, 1975, and briefs and 


#1 
‘ 
t 


depositions having been submitted, and a decision having been 
filed on March 22, 1976, it is hereby 

ORDERED and adjudged that: 

(1) New York Social Services Law §§ 383(2) and 400, 
and N.Y.C.R.R. § 450.14 as presently applied are unconstitu- 
tional, in violation of the constitutionai rights of foster 
children in the certified class; and 

(2) Defendants are permanently enjoined from removing 

ay authorizing the removal of any foster children in tt 
ertified class from foster homes in which they “have lived 


continuously for more than one year, without notice and 


‘ 


rearing at which the foster parents, the foster child and the 
sicological parents may present any relevant information to the 
dministrative decisionmaker charged with d2termining the 
dvisabili of such removal; and 


“7 U(3) t hearings such as referred to in the preceding 


. 


baracraph, defendants. shall appoint a disinterested adult to 


epresent the child whenever the defendants, in their informed 
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iscretion, determine that the child's age, sophistication and 


bility effectively to communicate his or her own true feelings 


ere 


t 

rs 

7 ees i 
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es) yvarrant such an appointment; and 
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ie ZF » (4) .Said hearings need not be held when the foster 
‘s : ae 

: hild is to be removed pursuant to the order of any court of 
4 ; eS e 

pie 7 ot) Ieompetent jurisdiction, or at the request of the foster parent; 
took oe bina 

bs CO Gee apt ese Po 

ae 1 : (5). Said hearings need not be held in emergency 

pe 4 i when the health or welfare of the foster child is 
tis 4 <3 


imminently threatened; and 
i 


: (6) Procedures appropriate to the circumstances, and 


} aes | 
‘ , 
: ; ' -jponsistént with the foregoing, shall be promulgated and 


oe by the defendants; and 
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(7) The effective date of this order and judgment 
shall be stayed for 30 days to permit application to a 
Justice of the Supreme Court of the United States for a 
further stay pending eppeal to the Supreme Court of the 
United States; and 

(8) All motions for rehearing are denied except 
that the clerk of the district court is directed to strike 
from the last page of the opinion the words: “Family Court 


Act§ 1621." 


Dated: april !*, 1976. Bo 
/J. EDWARD LUMBARD 


A hited States Circuit Judge 


ea 


MILTON POLLACK 
United States District Judge 


Via LL 


ROBERT L. CARTER 


ie United States District Judge 


oY Lustinieti- brctier peor 


UNITED STATLS D 
SOUTHER DISTRIC 


-—- = = 


ISTRICT COURT 
om 
= 


OF NEW YORK 


|) ORGANIZATION OF FOSTER FAMILIES 


FOR EQUALITY AND REFORM, et al., ‘ 
Plaintiffs, : 
~against- as 
JAMES DUMPSON, et al., : 
Defendants. : 
| : 
il se ee a 
|| NAOMI RODRIGUEZ; ROSA DIAZ; : 
MARY ROBINS; DOROTHY. NELSON; 
SHABLZZ:; and LILLIAN COLLAZO, on : 
behalf of themselves and all others: 
similarly situated, 
| Intervenors-Defendants : 
tla . 4 
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one Yorn, N 


ELLIOT HOFFMAL 
Assistant Cor 
Office and P. 
Room 1637, “un 
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} LOUIS J. LEFRKOWIT4, 


a 
| Attorney General of the State o 
| IARTA MARCUS, Esa. 
Office and P.O. Address: 
| fwo World Trede Center, New Yor 


JOHN F. SHAUGHNESSY, 
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NOTICE OF MOTION 


e 


of 4 
ew York 100z2 ; 


i ; | 
f New York | 
' 

Wor if -' 

k, New YOrR 


, renee ae sere olen 


all proceedings previously had herein, the undersigned will move 
this court at a Moticn Term thereof to be held on the 4th day of 
June, 1976, at 10 A.M. in Room 318 of the United States Courthouse, 
Foley Square, New York, New York, for an order pursuant to Rule 

17 (c) of. the Federal Rules of Civil Procedure substituting new 
counsel for plaintiff fostes children or in the alternative 
appointing a guardian ad litem for plaintiff foster children 
whose constitutional rights have been declared by the three-judge 
statutory court in an opinion in the above-captioned action dated 
March 22, 1976, to represent those constitutional. rights and 
interests in all further proceedings, including appeal to the 
United States Supreme Court, and for such other and further relief 


as this court deems just and proper. 


Dated: New York, New York A ‘ 
May.21, 1976 ST Natal 


7 


Yours, etc. \ 


Ce een |) eet ane FON ae 


a 


Marcia Robinson Lowry 
Children's Rights Project 

New York Civil Liberties Union 
84 Fifth Avenue 

New York, New York 10011 

(212) 924-7800 


Attorney for Plaintiff 
Foster Parents 


il 


UNITED STATES DISTRICT COURT 
SOUTHERN DYSTRICT OF NEW YORK 


Pe eee rin ere 


i lorcaxz2aTzoM OF FOSTER FAMILIES 


FOR EQUALITY AND REFORM, et al., 


Plaintiffs, AFFIDAVIT 


{ 

} 

| -against- 
| 


JAMES DUMPSON, et at., 


ee 


Defendants. 


non mir wet Cn 
NS: DOROTHY NELSON; 


#OMI RODRIGUEZ; ROSA DIAZ; 
R B 


: and LILLIAN COLLAZO, on 
of themselves and all others 
milarly situated, 


oe 
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Intervenor-Defendants 


A 
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TATE OF NEW YORK ) 


=F 


; j 
| a) eit * 
’ ! eameile OF WEW YORK) 
| r | ° 
! ! MARCIA ROBINSON LOWRY, being duly sworn, Geposes $iio | 
| 1 
mane t 
i | says: bo 
if 
} | l. I am the attorney for plaintiff foster parenus iA ‘ 
ie above-captioned action, and @irector of the Children's Rights | 
Si dias of the New York Civil Liberties Union. | 
} 
| | 
j 
| ‘ 
| 
; } 
' 


} 

{ ! a i , 

| is ny erter to ghoy cause deced 
{ 

! iM Py ‘ ph Pa ’ i 
leowed fox al order pursuant to rea. R. Civ. P. S17 (ec) continuing 
| as counsel to the plaintiff foster children and requiring 


i} layla j : ly Sits 
ye plaintiff foster parents to secure substitute counsei, OF, 2" 
il 

ll 


| /§ 2 


foster children. 

Ss That motion was based in part on my belief that 
the attorney this court appointed to represent the children(by 
this court),Ms. Buttenwieser, had a possible conflict of interest 


igation. (See affidavit 


¥ 
i the alternative, for an order appointing Dr. Kenneth Clark as . 
guardian ad litem to seek independent counsel for the plaintiff 
with regard to the issues in this lit 
dated November 6, 1974, annexed as Exhibit A., paragraphs 29-32.) 
i 


G. Judge Carter, ina decision dated December 10, 1974 
denied the motion, based in part on the court's recognition of its 
duty under Rule 23(a) (4), Ped. R. Civ. P., to “assure itself that 
counsel for the representative parties will prosecute the action 
vigorously on behalf of the class." (Opini on dated Dec. 10, 1974, 


asin as Exhtpie B. ae) 2.20) fi 


ue The court noted th 


fu 
c 
A 
c 
a 
& 
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17(e) and 23(a) (4), Fed. ioe 
R. Civ. P., “provide ample authority for the appointment of 
separate counsel upon a determination that such appointment is 
necessary to insure adequate representation of the class of p 
children." (Exhibit 8.) ps. 16), and that the court should determir. 
“whether couns el for the class may not be willing to press all 


ssible claims of the class. (Exhibit B., p. 18) 


Se. Ms. Buttenwieser, as court-appoiccec counsel for 
7 the plaintiff foster children, has made it clear throughout her 


participation in this case that she does not believe that the a 


4 
sue viclate a | 
eonstitutional rights of fester chiljeéren. On behalt of pl ) 


foster childr hh, She served an ansvier to the complaint, filed a4 


sett York statutes, regulation, and procedtres at issue violate the 
Pere idum of law arquing. that the c7se raised no cognizable 
' 


. 


jconstitut ional issves, and filed a separnte application for a stay 


log judgment with the United States Supreme Court. (inncwed as 


Exhibit C.) : ‘ 4 


9. This court has certified as a class in the present 


case "all foster children who have lived con*inuously with their 


2 
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foster parents for over one year." This court has also ruled in 


its decision dated March 22, 1976, that the constitutional rights 


eee wren ere 


of members of that class are violated by the New York procedures 
for removing children from foster homes. 

10. Counsel for the city ana state defendants, and 
defendant-intervenors have ali indicated that they will appeal 
this court's decision to the United States Supreme Court. 


11. Unless this court acts to appoint new counsel for 


seein ae en renee arene Set NOAAOO ORT OOOO 


the class of foster children whose constitutional rights have 


mee 


been violated, the interests of that class will be presented to 


ener 


the court only by the foster parents. 


2. 12. Plaintiff foster parents are and have been a 


in this case with the we-fare and interests of foster children. 
Plaintiff foster parents believe that the constitutional rights 
and interests of foster children were violated by the New York 
statutes and procedure for removing foster children from foster 
homes. This court agreed. 

13. Plaintiff foster parents also belie.- that the 
foster children whose constitutional rights have been violated 
snould have their interests represented bef«re the United States 
Supreme Court, and in any subsequent proceedings in this case. 

14. Therefore, 25 counsel to these plaintiffs, I urge 
this court to remove Ms. puttenwieser as counsel for the plaintict 

children and to appoint new counsel for the plaintiff foster, 


_ | 
pi who will represent the constitutional rignts and interests 


\ 


of foster children which this court held were violated by the ; 


New York statutes and procedures. 


| 
| 


| 
tt 


15. In the alternative, plaintiff foster Parents urge 


this court to appoint a guardian ad litem (additional counsel) for 
the foster children, who will be charged Specifically with 


representing those class members who Ms. Buttenwieser clearly wal} 


not represent, that is, those class members whose constitutional 


rights have been violated. 


ff if : ; 
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MARCIA ROBINSON LOWRY 
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New York, New York 
May i217, 1976 
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Rotery Srsta 
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SUPREME COURT OF SHE UNITED STATES 


OCTOBER TEut, 1975 


JAMES DUMPSON, individually and as Administrator of the 
NEW YORK CITY HUMAN RESOURCES ADMINISTRATION; ELIZABETH 
BEINE, individually and es Director of the NEW YORK CITY 
BUREAU OF CHILD WELFARE, and as Acting Assistant Admini- 
strator of NEW YORK CITY SPECIAL SERVICES FOR-CHILDPEN; 
ADOLIN DALL, individually and es Director of the DIVISION 
OF INTER-AGENCY RELATIONSHIPS Of the BUREAU OF CHILD 
WELFARE; and JAMES P. O'HEILL, individually and as 
Executive Director of CATHOLIC GUARDIAN SOCIETY OF NEY 
YORK; BERNARD SHAPIRO, individually and es Executive 
Director of the New York State Board of Social Welfare; 
ABE LAVINE, individually and as Commissioner of the 

New York State Department of Social Services, and JOSEPH 
D'ELIA, individually and as Commissioner of the Nassau 
County Department of Social Services, : 


Appellants-Defendants, 
PP : 


NAOMI RODRIGUE ROSA DIAZ; MARY ROBINS; DOROTHY NELSON 
SHABAZ2Z; and LILLIAN COLLAZO, on behalf of themselves and 
ilarly sitvated, 


: ¢ 
: Appellants-Intervenors, 
DANIFLLE and ERIC GANDY, RA : RANO, and CHERYL, 
PATRICIA, CYNTHIA ay LTH WALLACE or behalt of 
themselves and all o: imilarly situated, 


*Appellants-Plaintiffs, 
~against- 


R FAMILIES FOR EQUALITY AND REFORM, 
and CHRISTINE GOLDBERG, and GEORGE 
on benali of themselves and all others 


ae 


Appellees. 


. 


APPLICATION FOR STAY NOING DISPOSIT 
OF APPEAL TO THE SUPREME CCURT OF 
UNITED STATES 


HONORI.BLE THURGCOD MARSHALL, 
COURT Cr THE UeiteD sy 
ECOUD CIACCIT: : 


The infant Plaintif=is, by HELEN L. BUTTENGVITSER, 


their Court appcinted attorney, joins witn the Defendants 


J5e 


i 


4 
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in applying £or - stay pending disposition of appezl to 
the Supreme Court of the United States. 

To lessen the burden on the Court, the 
Infant Plaintiffs have not undertaken to repeat certain 


formal parts of this application but have adopted, in 


toto, Defendants application for a stay, which appli- 


cation is attached hereto as an appendix. 
ARGUMENT 


THE IMPOSITION BY THE COURT BELOW 
OF A REQUIREMENT THAT THE REMOVAL 
OF A CHILD FROM THE FOSTER HOME IN 
WHICH HE OR SHE HAS RESIDED A YEAR 
OR MORE MUST BE PRECEDED BY AN AD- 
VERSARY PROCEEDING IS CONTRARY TO 
THOSE CHILDREN'S BEST INTEREST, AND. 
A STAY OF SUCH A REQUIREMENT SHOULD 
BE GRANTED. . : 


ere et ee te: 


a 


e 


Placement of children in foster homes, when xe- 
maining in their own homes is not feasible, is difficult. 

At the turn of the century children who could 
not be maintained in their own homes were invariably 
placed in institutional settings. The frequency with 
which the emotional development of the child was impaired 
and impeded resulted ina search for a way of supplying 
children needing care away from home with a setting which 
approximated the child's continuing need for parental 
figures. 

Children in well-to-do oz reasonably comfortable 
families were accommodated with relatives and 

or parental care was purchased. 

Children from the les 

had nu such ceseur and it became necessary 


State to purchase 


1 pnettaies e cen-eenas mpage ereatinmeente emcee cere mimi flames 


tempora:y familial care and nurturing they required. 
Because of the difficulty in evaluating 
the needs of the children, locating appropriate foster 


families and monitoring the relationship between the 


children and their foster p. rents, it became necessary to 
train persons to become exper’ in these areas, and to 
intrust to these experts the delicate task of determining 
the eppropriateness of hace placements and the advi- 
sability of continuing them. 

Additionally, -there seGelesed the problem of 
convincing the natural parents, who were’ fearful that their 
saacuenaiis might nae be returned to them, -that placement in oo : 
a fester home for the temporary period that the family diffi- 


culties required would not impede the return of their ; 


children to them. oe .’ 

The present procedures for peettoe as the 
placements and for making decisions as to the renoval 
of children from their foster homes, either to return 
to theic natural parents, or for placement elsewhere is 
designed to maximize the available strengths end to 
minimize delays. 


With children, particularly the very young, tine 


is of the essence, and a procedure which-inevitably 


. 


- lengthens the decision making process without adding to the 
information otherwise available is a deliberate depri- 
vation to the children involved. 

dversary proceedings which require concurrent 
availability of a number of persons - i.e. foster family, 


natural parents, agencies and their respective attorneys, 
many Gf whom are past masters o1 


as the necessity for scheduling a hearing at a time when 


i ae hearing officer and stenographer can be present; 
all of which is usually preceded by ee to examine 
confidential recoras kept by the agencies concerning the 
‘child involved, access to which by the "parties" will not 
serve to add to the knowledge of the decision-maker, cer- . " 
_ tainly cannot be deemed to be ina child's best interest. | 
That aceteany proceedings are not required in 
"every conceivable case of government iupaimment of a 
private interest" has already been éetexmined hy tnis 
Court in Stanley v.- Illinois 405 US 645, 31 Led 24 1230, 
1236, 81S. Ct 1743. 
IF HEARINGS WITH ALL PARTIES PRESEN? li 
BRE REQUIRED AS A PREREGUISITE TO RE- 


MOVAL OF FOSTER CHILDREN PROM Tz 
ae HOMES, THEN ALL THE CHI 


rr 


Tee ~ 
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) fais 
ARTICULATE OR INARTICULATE, SHOULD BE 
ENTITLED TO AN ADVOCATE. 


The Judgement and Order provides for tne appoint+ 
ment of an advocate for a child whose meets certain quali- Wi) 
fications (although it is not clear whether the advocate at» 
is te be appointed if the child is articulate or if the 
child is not articulate). 

However, it is the contention of the attorney : 
for the children that whenever an adversary hearing con- 

. cerning the welfare of a child is held, that child, arti- 
culate or not, should have an advocate. 
A stay is, therefore, inportant also to insure - 


that no hearings should be scheduled without provicing for 


proper advocacy for all ehildren - 


INCLUSION: 


A STAY OF THE DISTRICT COURT'S ORDER 
AND JUDGMENT SHOULD BE GRANTED. PENDING 
DISPOSITION OF THE APPEAL TO THIS COURT. 


Dated: New York, New York 


May 7th, 1976. 


Respectfully submitted: 


t to. i ¥ Iu Meures 
HELEN L. BUTTENWIESER 
Court aprointed Attorney 
for the infant Plaintifés 
575 Madison Avenue,” 

New York, Ney’ York, 10022 


-. Jel. (212) 826-1600. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ORGANIZATION OF FOSTER FAMILIES $ 74 Civ. 2010 RIC 
FOR EQUALITY AND REFORM, et al., 


Plaintiffs, 
AFFIRMATION 
-against- rea a 
JAMES DUMPSON, et al., 


Defendants. 


NAOMI RODRIGUEZ, et al., 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK : 

HELEN L, BUTTENWIESER, an Poperiee duly admitted 
practice in the State of New York, hereby affirms under 
penalty of perjury as follows: 

I am the attorney for the infant Plaintiffs herein. 


I make this affirmation in opposition to a metion 


made by Marcia Lowry, attorney for the adult Plaintiffs, re- 


questing this Court to remove me as attorney for the infant 
Plaintiffs, a position I occupy at the request of this Court. 

My opposition is based on a substantive disagreement 
with the mover's interpretation of the obligation placed on an 
attorney appointed: by the Court. 


The mandate of this Court requires me to protect 


/6/ 


the rights of the infant Plaintiffs individually and as a class, 
whereas Ms. Lowry's contention is that I am limited to pressing 
for the adversary proceedings to which she alleges they are 


entitled. 


Judge Carter, in his opinion of December 10th, 1974, 


states specifically that “the Court must assess the possibility 
that a child's needs’ and desires may be determined more effecti- 
vely through examination by the trained personnel proviced by 
state social welfare agencies then through an adversary hearing" 
(p.13). 

Ms. Lowry contends, in a foot note in her moving 
affidavit, that my failure to consult the infants who are the 
named infant Plaintiffs demonstrates my lack of competence to 
represent the infant Plaintiffs as atclass. She ignores Judge 
Carter's ruling that my obligation is to the class as a whole 
whose tntexbets "may differ greatly from those of the named 
children" (7.15) . 

As the documents previously submitted by me will show, 
my position was, and still is, based ona firm belief that, 
though there are times when adversary proceedings are constitu- 
tionally required where infants are beuelved in a State proceeding, 
the procedures presently provided by the State and which are being va 
administered by personnel trained for the purpose, are entirely 


aceauate,. and that it would ke a disservice to the children to 


es 


mandate the adversary proceedings required by the majority of the 


Three Judge Court. 


In addition to opposing Ms. Lowry's position on the sub- | 
stantive issue, I feel I should call the Court's attention to 
the fact that I do not believe that Ms. Lowry has any standing 


to make this motion if she is doing so as an individual. 


If, on the other hand, she mades this motion on behalf 
of her clients, the adult Plaintiffs who have interests that 
are in conflict with those of the infant Plaintiffs, it is 
obvious that this motion is only an attempt to press for the 


adversary proceeding which will benefit her clients. 


Furthermore, I would like to remind the Court that when 
Ms. Lowry previously moved to terminate my appointment as 
attorney for the infant Plaintiffs, on grounds that included 
the one that is asserted here, such motion was denied by Judge 
Carter. No appeal was taken from his ruling which appears to 
be res adjudicta on this issue 
_Dated: New York, New York 


Q' aay of May, 1976 


Respectfully 
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Helen L. Buttenwieser 


UNITED STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK 


ORGANIZATION OF FOSTER. FAMILIES FOR EQUALITY AN 
REFORM; MADELINE SMITH, on her own behalf and as 
next friend of DANIELLE and ERIC GANDY; and RALPH 
and CHRISTIANE GOLDBERG, on their own behalf and 
as next friend of RAFAEL SERRANO; and GEORGE and 
DOROTHY LHOTAN; on their own behalf and as next 
friend of CHERYL, PATRICIA, CVNTEIA and CATHLEEN 
WALLACE, on behalf of themsel. 2: and all others 
similarly situated, 


Fiaintiffs, 
4 
-against- 
AFFIDAVIT 
IN 
OPPOSITION | 


JAMES DUMPSON, individually and as Administrator 
of the NEW YORK CITY HUMAN RESOURCES ADM NISTRAT= 
ION; ELIZABETH BEINE, individually and as Director 
of the NEW YORK CITY 8UREAU OF CHILD WELFARE, and 
as Acting Assistant Administrator of NEW YORK CIty 
SPECIAL SERVICES FOR CHILDREN; ADOLIN DALL, in- : 74 Civ. 201 
dividually and as Director of the DIVISION OF : 
INTERAGENCY RELATIONSHIPS of the BUREAU OF CHILD 
WELFARE; and JAMES P. O'NEILL, individually and 
as Executive Director of CATHOLIC GUARDIAN SOCIETY 
OF NEW YORK; BERNARD SHAPIRO, individually and as 
Executive Director of the New York State Board of 
Social Welfare; ABE LAVINE, individually and as 
Commissioner of the New York State Department of 
Social Services, and JOSEPH D'ELIA, individually 
as Commissioner of the Nassau County Department 
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of Social Services, 


Defendants, 
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NAOMI RODRIGUEZ; ROSA DIAZ; MARY ROBINS; DOROTHY 
NELSON SHABAZZ; and LILLIAN COLLAZO, on behalf of 
“themselves and all others similarly situated, 


Intervenor- 
Defendants 


Se 00 00 00 00 00 


State of New York ) 
) 
County of New York) 
Louise Gruner Gans, being duly sworn, deposes and says: 
kL. Fem of counsel to mi Thompson, attorney for 


| 
i Intervenor-Defendants herein. I make 
| 

t 


opposition to the motion of plaintiffs to remove Ms. 


the children an 


\ 
i 
i 
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litem or additional counsel for those children in the class 
certified by the Court om plaintiffs claim, "Ms. Buttenwieser 
clearly will not represent." 

2. On behalf of intervenor-defendants, I strenuously oppose | 
plaintiffs motion. The grounds for this opposition are as follows; 

a. The issue raised by plaintiffs' motion have already been 
determined by the Court in the Decision and Order of Judge Carter, 
filed December 11, 1974. That Decision and Order reaffirmed the 
assignment of Ms. Buttenweiser as independent counsel for the 


children over the opposition of plainriff foster parents and 


denied plaintiffs' motion for the appointment of a guardian ad 


litem for the children. 

It hardly seems necessary to rehearse the Court's own 
opinion in detail. Suffice it to say that it was based on a 
recognition of a conflict of interest between plaintiff foster 
parents end their counsel, on the one hand, and the interest of 
the children on the other, which conflict was apparent from the 
foster parents' complaint. In the Decefiber 11, 1974 Order, this 
Court acknowledged that Ms. Buttenweiser had already filed an 
lanswer on behalf of the children, the essence of which was to 
ideny thar any rights of children were violated by the statutes 
challenged by the foster parents. The Court was thus aware of the 
fact that Ms. Buttenwieser would not present the children's claim 
in the way it had originally been stated, when the Court went on 
‘to hold that the filing of a new pleading was appropriate 
(December 11, 1974 Decision and Order page 5) and rejected the 
argument that Ms. Buttenwieser's position on the merits of th 
case constituted a reason why she should not be appointed as 
counsel (Decision and Order December 11, 1974, page 17). 


Further, oclaintif£ foster parents first undertcek to 


ante en emcee matin ata amramitn atte 
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prosecute an appeal from Judge Carter's December 11, 1974 
Decision and Order to the United States Court of Appeals for 


the Second Circuit and then abandoned the appeal. Their Notice 


1974. After securing a preference from the Circuit Court of 
Appeals, plaintiffs, to the best of my recollection abandoned 
the appeal a week prior to February 7, 1976, the date when their 
brief was due. A Stipulation that the appeal was "withdrawn 
without prejudice to any party's right to full appellate review 


‘ } of Appeal, annexed hereto as Exhibit "A", was filed on December 31 


at the conclusion of the district court proceedings” was entered 


anto by all the parties and is annexed hereto as Exhibit "B". 

b.More than one year later the issues raised by plaintiffs' 
motion were once more determined by the Court in Judge Carter's 
Decision and Order of March 22, 1976 granting the several out~ 
standing motions for class action status and thus certifying a oP 
: of children represented by Mrs. Buttenwieser. | 


In the Decision and Order of March, 22, 1976 ipase 5) grentins 


class certification to foster parents, parents and to the 


FRCP Rule 23(a) (4) of fair and adequa-e representation of the 

2 . 

Class' interest by the class representatives and their counsel 
was satisfied in the case of each of the certified classes. In 


connection Ms. Buttenweiser was singled 2ut for thanks and 


ox 
i 
uw 


: ‘ children Judge Carter expressly found that the requirement of 

| 

representation of the child@ren does not satisfy the requirements 
of FRCP Rule 23(a) (4) they are seeking to relitigate Judge Carter’ 


decision and order of March 22, 1976. Yet plaintiffs have not 


a nS 


sought to appeal that decision. Similarly, plaintiffs suggestion 


= To the extent plaintiffs suggest that Ms. Buttenweiser's 
= there are really two classes of chiléren, those whose 


mstitutional rights were violated and those whose constitutional 


norenectorrns 
nner 


~~ 
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, rights were not violated by the statutes and Reguixtion challenged 
| this action is an attempt to undo the Court's class action 


; he ; ; . 4 ; | 
order granted on plaintiffs own motion. Interestingly, — 
A © bali Pa 
- do not explain how one would ascertain which children belonged | , 
- in the two different classes. Intervenors opposed plaintiffs | 


i : class action motion in this case. However a class of children bail Pi 


been certified. If the Court were now to accept the view that 


— 


ee 


there was more than one class of children in \his case then this 
action would in fact have to be decided de novo. 

It is respectfully submitted that plaintiffs are foreclosed 
from relitigating the assignment of Ms. Buttenwieser as counsel 


for the children as well as the adequacy of representation she 


is providing for the class of children whom she represents; these 
are now the law of the case. 

. 

¢ ¢. | the basic issues raised by plaintiffs motion Save not 
changed merely because the district Court ultimately adopted 

a view of tie rights of children different from that advanced by 
Ms. Buttenweiser. : 


Judge Carter's opinion of December 11, 1974 made clear that 


' the Court's purpose in assigning Ms. Buttenweiser as separate 


4 


counsel for the children was to permit the children to have 


= me co.n” eanpesieemtanamtitemes eta A AAA AAA 
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independent counsel - that is counsel not bound by conflicting 


loyalties to another party and adequate representation as 


required by Rule 23 (a) (4). The Court's purpose in appointing “3 
Ms. Buttenweiser was not to have Ms. Buttenweiser pursue on 
behalf of the children the claims plaintiff foster parents had 
raised on the children's behalf. Because foster parents and. 
their counsel were in a conflict of interest situation they 

lost the ability to control the presentation of the legal claim 


* 


of the children in the children’s name. Thus, Ms. Buttenweiser 


a 


was not bound by the lecal position the foster parents had taxen 


’ 
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? 
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even though counsel for the foster parents continued to advance 
their view of the children's rights and interests. 

The dilemmas inherent in providing representation for a large 
class of children of all ages was pointed out by Intervenor-Defen- 
dants in the Memorandum #5 Onscsition to plaintiffs' motion 
to certify classes of foster parents and children. All that was 
and could be expected of Ms. Butténwieser as counsel for the 
children is that she independently examine and expres: what she 
believed to be the best legal view cf the interest of thechildren. 
That is all any single counsel for a class of children who are 
unable meaningfully to instruct their counsel can do; this is so 
whether the counsel is labelled as counsel or as guardian ad 
litem. 

Plaintiffs apparently believe that just because the majority 
of the Court "gave" certain proced:ral exerts to the children, 
that a counsel is required who weuld want those rights for them. 
Here plaintiffs are injecting their view that the procedures 
mandated by the Court are desireable as an absolute good,rather 
than the provisional result of litigation still subject to further 
review. 

A counsel instructed by the Court to take a particular legal 
position for the children would not be independent counsel. 
Therefore, counsel for the yiteeen, free to disagree with all 
other parties, must also be free to disagree with the order and 
judgment Sethe Court, if she believes the procedures mandated by 
the Court eve harmful to the children. 

On the basis of all proceedings previously had in this case, 
the Court can be assured that all views of the rights of childr 

) including that accepted by the majority of the three judge Court 
will be fully developed and presented in the Supreme Court ofthe 
a States. 
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UNITED STATES DISTRICT COURT 
SOUTHERN: DISTRICT OF NEW YORK 


ORGANIZATION CF FOSTER FAMILIES FOR 
EQUALITY AND REFORM; MADELINE SMITH, 

on her own behalf and as next friend 

of DANIELLE and ERIC GANDY: and : 
RALPH and CHRISTIANE GOLDBERG, on 

their own behalf and as next friend of 
RAFAEL SERRANO, on behalf of themselves 
and all others similarly situated, 


Plaintiffs, 


‘ 


-against- 


JAMES DUMPSON, individually and as 
Administrator of the NEW YORK CITY 
HUMAN RESOURCES ADMINISTRATION; 
ELIZABETH BEINE, individually and as 
Director of the NEW YORX CITY BUREAU 
OF CHILD WELFARE, and as Acting 
Assistant Administrator of NEW YORK 
CITY SPECIAL SERVICES FOR CHILDREN; 
ADOLIN DALL, individually and as 
Director of the DIVISION OF INTER- ¢ 
AGENCY RELATIONSHIPS of the BUREAU OF 
CHILD WELFARE; and JAMES P. O'NEILL, : 
individually and as Executive Director 
o£ CATHOLIC GUARDIAN SOCIETY OF NEY 


" pefendants. 


Notice is hereby given that the plaintiffs herein — 


piven aupeal ‘oe the United States chore ae Appe2ls fo 

Circuit tran the opinion and order of the Honorable Robert L. Carter, 
‘entered in this action on December 11, 1974, disqualifying 
counsel to aintif - representati 


plaintiffs Rafael Serrano, Danielle and Eric Gandy, and Cheryl, 


Cynthia, Patricia and Cathleen Wallace. 


New york, New York oe 
December 27, 1974 : a 


pated: 
| ‘levee Pe AG Se Cee 4 
ae Robinson Lowry y, 
_ Peter Bienstock : i) 
. . Attorneys for Plaintiffs 
: New York Civil Liberties Union 
84 Fifth Avenue 
New york, New York 10011 
- (212) 924-7800 
! 4 dl . +, 
To: Helen L. Buttenwieser, Esq. ( ae a 
575 Madison Avenue . 4 . 
New york, New york 10022 
Stanley Kantor, -Esq. i 
Office of the Attorney General 
2 world Trade Center q 
New york, New, york 19047 


Elliot Hoffman, Esq. : i 
Assistant Corporation Counsel oot 
Municipel Building ioe oS on i 
New York, New york 10007 


Jack Olechin Esq. 
Office of the County Attor 

of Nassau County 
Nassau County Executive Building 
West Street 
Mineola, New york 11501 


Louise Gans, Esq. : ae 
Community Action for tea) Services 
335 Broadway 

New York, New York 10013 
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ORGANIZATION OF FOSTER FAMILIES FOR a. 
FQUALITY AND REFORM; MADELINE SMITH, 4 et Vie ce ve eis 


| on her own behalf and as next friend Cr ee a 
of DANIELLE and ERIC GANDY: and tif Fee 28 219 
RALPH and CHRISTIANE GOLDBERG, on owe 2 
their own behalf and as next friend of ae 4 
RAFAEL SERRANO, on behalf of themselves : 
and all others similarly situated, ‘ 
; 
- Plaintiffs-Appellants, , 75-7033 
| ~against- : ‘ STIPULATION 
| : r 3 j 
| JAMES MPUMPSON, individually and as 
| Administrator of the NEW YORK CITY : : 
\ 


| 

| HUMAN RESOURCES ADMINISTRATION; | 
ELIZABETH BEINE, individually and as : ; 
| Director of the NEW YORK CITY EUREAU 
OF CHILD WELFARE, id as Acting : 

| Assistant Administrator of NEW YORK 4 
| CITY SPECIAL SERVICES FOR CHILDREN: 

ADOLIN DALL, individually and as 

| Director of the DIVISION OF INTER- : ’ i 

| AGENCY RELATIONSHIPS of the BUREAU OF 
| CHILD WELFARE; and JAMES P. O'NEILL, 
individually and as Executive Director 
| of CATHOLIC GUARDIAN SOCIETY OF NEW 
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‘| 1 pefendants-Appellees. ‘ 
‘ - = es -—- se ere ere ere rll hr rll Orr Tell -_- —-— oo xX 
| 
| | | 
| IT IS HEREBY STIPULATED AND AGREED by and between ; 
| 
the attorneys for the parties to this appeal that the | 
appeal initiated by Notice of Appeal dated December 31, 1974 
: a is hereby withdrawn without prejudice to any party's right 
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to full appellate review at the conclusion of the district 
court proceedings herein. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ORGANIZATION OF FOSTER FAMILIES 
EQUALITY AND RETORM, et al., 
AFFIDAVIT IN 
Plaintiffs, OPPOSITION 
-against- 
JAMES DUMPSON, individually and as 74 Civ. 2010 
Administrator of the NEW YORK CITY 
HUMAN RESOURCES ADMINISTRATION, et al., 


Defendants. 


COUNTY OF NEW YORK 


ELLIOT P. HOFFMAN, being duly sworn, deposes 


1. I am an Assistant Corporation Counsel in the 
office of the Corporation Counsel of the City of New York 
and I am responsible for the Cefense of the instant acticn. 
This affidavit is submitted in opposition to the motion by 
the attorney for the foster parents to remove the attorney 


for the foster children. 


2. The reason for our oppositicn are similar to 


those set forth in the papers filed by our co-defencants. 


3. However, we do wish 


disagreement with a decision of a 
family law matter, has never been 
of counsel. In this regard we note that Mz. Lowry 


continued ts represent the Wallace children on appeal despite 


the position on appeal having been found to ke contrary 
to the children best interests by tne New York Supreme } 


Court. 


j 


this 3rd day of June, 1976 


ee Sworn to before me 


DONALD x, Niue 
Notary Puislic, Sate cee 
. me lew Yerk 
Qualified is New Yer oe 
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| UNITED STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK 


; 
|} ORGANIZATION OF FOSTER FAMILICS FOR 
EQUITY AND REFORM, et al., 


Plaintiffs, 
~against- 


JAMES DUMPSON, et al., AFFIDAVIT IN GPPOSITION 


TO MOTION TO SUDSTITUTS 


Defendants, cOUNSEn 


| 
| NAOMI RODRIGUEZ; ROSA DIAZ; MARY 74 Civ. 2010 (REC) 
| ROBINS; DOROTHY NELSON; SHABAZ2Z; and 
| LILLIAN COLLAZO, on behalf of them- 
selves and all others similarly 
| situated, 
i 
Intervenors-Defendants. 


wer nn nn een nn ee nen en oY 


|STATE OF NEW YORK 


COUNTY OF NEW YORK 


MARK C. RUTZICK, being duly sworn, deposes and says: 
e 


1. I am an Assistant Attorney General in the office 
of LOUIS J. LEFKOWITZ, Attorney General ot the State of New York, 
attorney for defendants Bernard Shapiro and Abe Lavine in the 
within action, and this affidavit is submitted in opposition to 
jthe plaintiffs' motion for an order substituting new counsel for 
ithe class of plaintiff foster children or in the alternative 


iappointing a guardian ad litem for that class. 
} 


2. The within motion is a renewal of a motion 


nf 
it 


leirst brought on by the plaintiff foster parents more than one 


and one-helf years ago, following the initial decision by Judge 


Carter to appoint separate counsel for the children. The 


‘motion papers submitted by counsel fer the foster parents 
ino new matters or arguments for tha Court's consideration, and 
i . . e 
"the opinion of Judge Carter dated Decomber 19, 1974 should shere=- 


‘fore control the Court's disposition of the motion. 


Eb 


} 


3. dudge Carter held in his opinion of Decemer i, 


1974: 


", . e{T]here must be independent 


| counsel whose sole commitnent is | 
i to the children, and who is there- | 
fore free to advocate their interests 
| vigorously even though they may i 
| conflict with the interests of some 
| other party to this litigation”. 
(Opinion at 13). | 
] 
| 
| 
| 


The Court then proceeded to designate Mra. Helen L. Buttenweiser 


| 
as independent counsel. 


4. This opinion also noted "the Civil Libertios semmscinls 


apparent inability to appreciate, much less to share. this Court's! 


concern over a potential conflict of interest beti-:.. the foster 


parents and the children". (Opinion at 15). 


5. In view of Judge Carter's finding of the need for 


independent counsel for the foster children, it is no more proper 


for the foster parents to seek removal ‘of that independent counsel 


then it would be for the foster parents to seek removal of counsel 
|| for the State defendants because the foster parents disappreved of 
his view of the case. It is not within the realm of one party to 
seek removal of another party's counsel, and the foster paronts’ 
failure to grasp the anomaly of the current motion suggests that 
their attorney, after one and one-half years of litigation, 

let4i2 does not appreciate on share this Court's concern over the 
jactual conflict of interest between the foster parents and 


i 
lchildren. 


| 6. The suggestion by the foster parents that the 
| 


idecision of the Court below somehow alters lirs. Buttenweicer's 
i 


responsibilities as independent counsel is untenable. The 

iH ° 

‘obligations of the independent counsel for the children described 
4 ‘ . 


\ 
4 \ 
i \ 
{| 
i x 
i \ 


by Judge Carter do not end at the trial level, but continue through 
all the stages of appellate review. Counsol is not compelled to 


reverse her previous position simply because the case is now at the 


appellate level. 


7. <A substitution of counsel at this late date would 
also tend to frustrate speedy appellate review of this Court's 
decision, a matter of importance to all the litigants herein in 
view of the current stay granted by the Supreme Court of the 
United States, and of the importance of the issues raised in the 


decision of this Court. 


8. In light of the foregoing, defendants Shapiro and 
Lavine respectfully request that this Court deny plaintiffs' 


» motion. 


K| 
PARC Cl RUPZICR 


‘Sworn to before me this 
lst day of June, 1976 


I 
Assistant Attorney General 
of the State cf New York 


NOTICE is hereby given that the tefendants 


| 


James Dumpson, Elizabeth Beine, and Adolin Dall hereby 
appeal to the Supreme Court of the United States from the 
order and judgment entered herein in the Office of the Clerk 
of the United States District for the Southern District f 
New York on April 14, 1976 wherein it is atindced that New 
York Social Services Law §§ 383 (2) and 400 and N.Y.C.R.R. 


§ 450.14 as presently applied are unconstitutional. 


This appeal is taken pursuant to 28 U.S.C. § 1253. 


Yours, etc., 


W. BERNARD RICHLAND 

Corporation Counsel of 

the City of New York 

Attorney for Defendants, 

Dumpson, Beine and Dall 

Office and P.O. Address: 
By 


. ‘ Municipal Building 
} CARL SANDERS 
MARCIA ROBINSON LOWRY, ESQ. | ‘d 
‘i New York Civil Liberties Union 
84 Fifth Avenue : 
New York, New York 10011 : 
Attorney for Plaintiffs 
Organization of Foster Families 
for Equality and Reform . 
Madeline Smith 
Ralph and Christiane Goldberg, : : 
on behalf of themselves and all 
others similarly situated ‘ 
i 
HELEN L. BUTTENWIESER, ESQ. | 
575 Madison Avenue | 
New York, New York 1002 | 
Attorney for Danielle : 
and Eric Gandy 
; Rafael Serrano, on behalf of - 
themselves and ell others ; 
similarly situated | 


New York, N.Y. 10007 


JUN 09 4976 


| UNITED STATES DISTRICT COURT 
| SCUTUERY prsTRicT OF NEW YORK 
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i 

| ORGANIZATION OF POSTER FAMILIES 
“FOR CQUALITY AND REFORM, et al., 
ij 


Plaintiffs, . : NOTICE OF APPTAL TO 
Py gn (sf 
~against- fhe UC 
i ‘ 
i JAMES E. DUMPSON, individually and 74 Civ. 2010 (RLC) 


jas Administrator of the New York {3 Judge Court) 
City Human Resources Adrunistxyation, 


Defendants, 


NOTICE is hereby given that Bernard Shapiro and 
Abe Lavine, defendanta in the ebove-captioned matter, hereby 
| appeal to the Supreme Court of the United States from the final 
zder and judgment of the three-judge court entered in this action 


'on April 14, 1976 declaring §§ 383(2) and 400 of the New York 


| Social Services Law and N.Y.C.R.R. § 450.14 unconstitutional as 
| pregently applied, and granting pevitanent injunctive ecnaaaa: and 
| defendants hereby appeal from each and every part of enia order 


except so much as stays the effective date for 30 davs. 
_ ‘This appeal is taken pursuant to 26 U.&.C. § 1253. 


\ Dated: New York, New York 
June 10, 1976 


Yours, etc., 


LOUIS J. LUPROWITZ 

Attorney General of the 
Etate of New York 

Attorney for Deferdants 
Shapiro and Lavine 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT CF NEW YORK 


AND REFORM; MADEL°“ NE SMITH, on her own behalf 2 
and as next friend of DANIELLE and ERIC GANDY; : 
and RALPH and CHRISTIANE GOLDBERG, on their : 
own behalf and as next friend of RAFAEL SERRANO; : 
and GEORGE and DOROTHY LHOTAN, on their own be- 
half and as next friend of CHERYL, PATRICIA, 
CYNTHIA and CATHLEEN WALLACE, on behalf of them- 
selves and all others similarly situated, 


Plaintiffs, 


-against- 


2 
1?) 
J 
et 
@) 
th 


JAMES DUMPSON, individually and as Administrator 
of the NEW YORK CITY HUMAN RESOURCES ADMINISTRA- 
TION; ELIZABETH BEINE, individually and as 
Director of the NEW YORK CITY BUREAU OF CHILD 
WELFARE, and as Acting Assistant Administrator 


' aoe ; 
ORGANIZATION OF FOSTER FAMILIES FOR EQUALITY : 


of NEW YORK CITY SPECIAL SERVICES FOR CHILDREN; 
.ADCLIN DALL, individually and as Director of the 
DTVISION OF INTERAGENCY RELATIONSHIiS sf the 
BUREAU OF CHILD WELFARE; and JAMES P. O'NEILL, 
individually and as Executive Director of CATHOLIC 
GUARDIAN SOCIETY OF NEW YORK; BERNARD SHAPIRO, : 
individually and as Executive Director of the $ 
New York State Board of Social Welfare; ABE LAVINE,: 
individually and as Commissioner of the New York : 
State Department of Social Services, and JOSEPH : 
D'ELIA, individually and as Commissioner of the : 


2 ee ee 4 40 42 ome @ 
cece eet IE TO ett ee 


SUPREME COURT OF 


i Nassau County Department of Social Services, : 
i Defendants, i. 
i NAOMI RODRIGUEZ; ROSA DIAZ; MARY ROBINS; DOROTHY : , 
i NELSON SHABAZZ; and LILLIAN COLLAZO, on behalf of : 
{ themselves and all others similarly situated, ‘ 
Intervenor- 3 
Defendants ee 
pei eo a i ee eee a eee ee Senna x 
{ 
NOTICE OF 
TO | 


Notice is hereby given that Naomi Rodriguez, Mary Robins, 
Dorothy Nelson Shabazz, and Lillian Collazo, Intervenor- 
Defendants above named, on behalf of themselves and all others 


similarly situated, appeal to the Supreme Court of the United 


Court (Pollack, D.J., dissenting) entered in this class action 


on April 14, 1976, wherein the district Court declared 


{ 
| | 

| 
States from the judgment and order of the three-judge district | 

| 

j 
| | 

i 
| 


Sees iia a 


unconstitutional and enjoined the enforcement of New York 
Social Services Law Sections 383(2) and 400 and New York 
Codes Rules and Regulations (N.Y¥.C.R.R.) 450.14, to the extent 


said statutes and regulation were applied by Defendants to move 


children from foster homes in which they had been placed for 


"a year or more," without affording to the children,in every 
case, notice and a prior hearing with respect to the 
propriety of the proposed move. 

This appeal is taken pursuant to 28 U.S.C. Section 1253. 


Dated: New York, New York 
June 10, 1976 


DA 


; MARPTIE L. TROMP 
Louise Gruner Gans Attoxney for Intervenor- 
of Counsel Defendants 
Comriuunity Action for Legal 
Services, Inc. 
335 Broadway 
New York, 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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ORGANIZATION OF FOSTER FAMILIES : NOTICE OF APPEAL TO 
FOR EQUALITY AND REFORM, et Ae THE SUPREME COURT OF 
L Ai a THE UNITED STATES 
Plaintiffs, 
20) FAO Civ! 2010 | (REC) 
-against- (3 Judge Court) 


JAMES E. DUMPSON, individually and 
as Administrator of the New York. 
City Human Resources Administration, 


ee 


et al., 2 e 
Defendants. : 

sans ren ices ance cee cla i eae i see x 

Sih es 


NOTICE IS HEREBY GIVEN that DANIELLE and ERIC GANDY, 
| RAFAEL SERRANO and CHERYL, PATRICIA, CYNTHIA and CATHLEEN WALLACE, | 
the infant Plaintiffs herein hereby appeal to the Supreme Court 
of the United ee from the final order and judgment of 
the three-judge court entered in this actzon on Aprid 14, 
1976 declaring §§383(2) and 400 of the New York Social Services 
Law and N.Y.C.R.R. §450.14 unconstitutional as presently 
: applied, and granting permanent. injunctive relief, and 
plaintiffs hereby appeal from each and every part of said Order 
panes so much as stays the effective date for 30 days. 


This appeal is taken pursuant to 28 U.S.C. §1253. 


ARNE (32 


Dated: New York, New York 


TO: 


June 11, i976 


Yours, etc., 


| Life ot 
Hales hu Mr pneresh 


HELEN L. BUTTENWIESER, ESQ. 
Attorney for Appellants-Plaintiffs 
Office and P.O. Address 

575 Madison Avenue 

New York, New York 10022 

Tel. No. (212) 826-1600 


LOULS J. LEFKOWITZ 
Attorney General of the State of New York 
Attorney for Defendants Shapiro and Lavine 
Office and P.O. Address 
Two World Trade Center 
New York, New York 10047 
By: Mark C. Rutzick 
Assistant Attorney General 


W. PERNARD RICHLAND, ESQ. 
Corperation Counsel 
Attorney for Defendants 
James Dumpson and Elizabeth Beine 
Office and P.O. Address 
Room 1636, Municipal Building 
New York, New York 10007 
By: Elliott Hofiman, Esq. 
Assistant Corporation Counsel 


MARTTIE L,. THOMPSON, ESO. 

and TOBY GOLICK, ESO. 

Attorneys for Intervenors-—Defendants 
Office and P.O. Address 


‘Comnaunity Action for Legal Services 


335 Broadway 
New York, New York 10013 
By: Louise Gruner Gans, Esq. 
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ORGANIZATION OF FOSTER FAMILIES FOR EQUALITY AND REFORM, 
et el. v. JAMES DUMPSON, et al. 


74 Civ. 2010 
ENDORSEMENT 


In October, 1974, because of the potential 
for conflict of interest between the plaintiff children 
and plaintiff foster parents, both represented by the 
same counsel, Helen Buttenweiser was appointed by the 
court to represent the interests of the proposed class 
Of foster children, Plaintiff foster parents then 
moved under Rule 17 (c), £.sR.Civ.P.. For an order con-— 
tinuing the New York Civil Liberties Union as counsel 
to foster children, or in the alternative, for the 
appointment of a guardian ad litem for the children. 
Both alternative requests of the motion were denied, 
and the selection of Helen Buttenweiser was reaffirmed 
by opinion dated December 10, 1974. 


Plaintiff foster parents now move for the 
second time for an order under Rule 17(c), F.R.Civ.P., 
substituting new counsel for plaintiff foster children 
Or in the alternative for the court to appoint a guardian 
ad ditem fOr plaintit® foster children. Plaintiff 
parents also suggest that additional counsel for the 


children might be appointed who would assert a position 


other than that taken by Ms. Buttenweiser. Foster 
parents assert that separate counsel is needed now 
because appointed counsel for the plaintiff children 
will not defend the three-judge court's decision of 
March 22, 1976, recognizing that foster children possess 
certain rights and mandating a hearing prior to the 


removal of a foster child from 4a foster nome. 


At the time Ms. Buttenweiser was app 
counsel to the foster children, her mandate 
represent that class of individuals in the way that, 
based on her knowledge and experience, she thought 
Stated the best interests of her clients. I pointed 
out at page 13 of the December 10, 1974 spinion: 


"It is ty view that there must be 
independent counsel whose sole commit- 
ment is to the children, and who is 
therefore free to advocate their 
interests vigorously even though they 
may conflict with the interests of 
Some Other party to this litigation." 


Ms. Buttenweiser has consistently repre- 
sented the position she sincerely believes to voice 
the best interests of the foster children she was 
appointed to speak for. While it is conced@dly some- 
what anomalous to have counsel for the prevailing 
party arguing against the court's position, Ms. Butten- 
weiser has made her views clear from the outset, and despite 
our holding, those views have not changed. I believe 
her position is unsound but I cannet question that 
she is honestly and sincerely performing the responsi~ 
bilities which were assigned to her. Accordingly, I see 
no reason now to replace her or to supplement her 
efforts because the position she has taken conflicts 
with the holding of the majority of the three-judge 
cOurt. The motion is denied. 


‘SO ORDERED. 


: 


Dated: New York, New York 
June 29, 1976 
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